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(i) 
STIPULATED STATEMENT OF QUESTIONS PRESENTED 


I 
Whether the Commission erred in applying the 1956 amendments 
to Section 309(c) of the Communications Act to the instant proceedings; 
or, if such amendments are applicable, was it error for the Commis- 
sion to limit oral argument to a discussion of facts alleged in the pro- 
test ? 


I 
Whether the Commission erred in ruling that issues relating to 
the transfer of control of WARC, Inc. (now renamed WBBF, Inc.) were 


no longer before it? 


Ul 
Whether the Commission erred in concluding that it was "neces- 
sary to the maintenance of an existing service" to make the renewal of 


the WBBF license immediately effective? 


IV 
Whether the Commission erred in not evaluating WBBF's refusal 
to consent to the rebroadcast of sponsor's programs in terms of public 
policy, the Communications Act, and/or considerations of public in- 


terest, convenience, and necessity ? 


V 
Whether the Commission erred in construing the term 
"originating station" in Section 325(a) of the Act as applying to licensees 
who receive in full the payment they require of the sponsor and/or 


owner of the original broadcast material ? 


VI 
Whether the Commission's interpretation of Section 325(a) of 


the Act violates the prohibition against censorship (Section 326), the 


rule against double payment [Section 506, especially subpart (b)(3) ], 





(ii) 
or is otherwise arbitrary, capricious, or erroneous? 


vil 


Whether the Commission erred in refusing a hearing to the 


appellant on the following grounds:- 
(a) Acceptance of the defensive declarations of 
WBBF, Inc., as to the ''reasonableness" of the joint 
WBBF/WGVA rate; 
(b) Regarding the WBBF/WGVA overlap as both 
unsubstantial and appreciable (cf. paragraphs 6 and 9 
of Decision of 14 March 1958); and 


(c) Concluding, sub silencio, that appellant should 


not be allowed to prove that the competition resulting 
from the WBBF/WGVA joint rate constituted a threat 
to the continued economic ability of WSAY to program 


superior material in the public interest. 


vill 





Whether the Report and Order (FCC 52-464) of 15 May 1952, as 
amended October 30,1952, is arbitrary, capricious, unreasonable, and 
contrary to law [especially Section 325(a) of the Act] and public policy, 
and/or inconsistent with considerations of public interest, convenience, 


and necessity ? 


Ix 
Whether the Commission followed acceptable procedure in resolv- 
ing the question as to whether the 1956 amendments to Section 309(c) of 


the Act could lawfully be applied to the instant proceedings ? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 418 


FEDERAL BROADCASTING SYSTEM, INC., 
Appellant, 
Va 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
and 


WBBF, INC. 
Intervenor. 


APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Jurisdiction of the Federal Communications Commission: The 
Federal Communications Commission had jurisdiction of the proceed- 
ings which culminated in the decision of 14 March 1958, from which 
this appeal is taken. Thus, on 20 May 1954, the Commission issued 
two rulings:- (1) it affirmed the transfer of control of WBBF, Inc. 
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(formerly WARC, Inc.) the corporate licensee of the AM radio broad- 
casting station in Rochester, New York, now known as WBBF, formerly 
known as WARC; and (2) it renewed the WBBF license. The grants of 
20 May 1954 were issued without any hearings despite the request of 


Federal Broadcasting System, Inc. 


Federal, the appellant here, filed a protest with the Commission 
on 18 June 1954, under Section 309(c) of the Communications Act of 
1934, as amended 16 July 1952, c.879, Sec. 7, 66 Stat. 715, 716, and 
26 March 1954, c. 110, 68 Stat. 35. That protest challenged the action 
of 20 May 1954. On16 July 1954, the Commission dismissed the pro- 
test. In due course Federal asked this Court of Appeals to reverse 
(Appeal No. 12,494). WBBF, Inc., the intervenor in the present appeal, 
was also the intervenor in Appeal No. 12,494. On 18 April 1956, the 
decision of this Court in Appeal No. 12, 494 issued to the Commission, 
vacating the dismissal of 16 July 1954, and ordering further proceedings. 


The further proceedings ordered by this Court in Appeal No. 
12, 494, were concluded by the Commission in one month less than two 
years; i.e., on 14 March 1958. The Commission again dismissed 
Federal's protest without a hearing. 


Jurisdiction of this Court of Appeals: Pursuant to 47 USCA 402, 
and Rule 37 of the General Rules of this Court of Appeals, Federal on 


14 April 1958, filed Notice of Appeal from the Commission's decision 
of 14 March 1958, within the thirty days allowed therefor. 


STATEMENT OF THE CASE 


This is an appeal from a decision of the Federal Communications 
Commission. The decision appealed from was released on 14 March 
1958. The appellant, Federal Broadcasting System, Inc., is the cor- 
porate licensee of WSAY, an amplitude modulation broadcasting station 
in Rochester, New York. 
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The intervenor in this appeal is WBBF, Inc. Intervenor is the 
corporate licensee of another AM radio station in Rochester, New York, 
now known as WBBF and formerly known as WARC. Intervenor is the 
wholly owned subsidiary of Star Broadcasting Company, Inc., the cor- 
porate licensee of WGVA, the only radio broadcasting station in Geneva, 


New York, situated about 35 miles southeasterly of Rochester. 


The basic question in this appeal is whether the Commission 
erred in dismissing, without a hearing, the protest which Federal filed 
on 18 June 1954. The protest challenged two certain actions of the 
Commission dated 20 May 1954. The protested actions favored the 
intervenor. Thus, on 20 May 1954, the Commission -- without any 
hearing, and despite objections by Federal -- (1) approved the transfer 
of control of intervenor's corporate stock to Star, and (2) granted a re- 
newal of the WBBF license. 


Federal's protest was filed pursuant to Section 309(c) of the 
Communications Act of 1934 [47 USCA 309(c)], as that section was 
amended and reenacted by Public Law 554, approved 16 July 1952, 
c.879, Sec. 7, 66 Stat. 715,716; and, as amended by Public Law 320, 
approved 26 March 1954, c. 110, 68 Stat.35. As cited (i.e., prior to 
the 1956 amendment), Section 309(c) reads thus:- 


"(c) When any instrument of authorization is granted 
by the Commission without a hearing as provided in sub- 
section (a) of this section, such grant shall remain subject 
to protest as hereinafter provided for a period of thirty 
days. During such thirty-day period any party in interest 
may file a protest under oath directed to such grant and re- 
quest a hearing on said application so granted. Any protest 
so filed shall contain such allegations of fact as will show 
the protestant to be a party in interest and shall specify 
with particularity the facts, matters, and things relied 
upon, but shall not include issues or allegations phrased 
generally. The Commission shall, within thirty days 
from the date of the filing of such protest, enter findings 
as to whether such protest meets the foregoing require- 
ments and if it so finds the application involved shall be 
set for hearing upon the issues set forth in said protest, 
together with such further specific issues, if any, as 
may be prescribed by the Commission. In any hearing 
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subsequently held upon such application all issues 
specified by the Commission shall be tried in the 

Same manner provided in subsection (b) of this sec- 
tion, but with respect to all issues set forth in the 
protest and not specifically adopted by the Commis- 
sion, both the burden of proceeding with the intro- 
duction of evidence and the burden of proof shall be 
upon the protestant. The hearing and determination 

of cases arising under this subsection shall be expedi- 
ted by the Commission and pending hearing and decision 
the effective date of the Commission's action to which 
protest is made shall be postponed to the effective date 
of the Commission's decision after hearing, unless the 
authorization involved is necessary to the maintenance 
or conduct of an existing service,, in which event the 
Commission shall authorize the applicant to utilize 

the facilities or authorization in question pending the 
Commission's decision after hearing." 


Section 309(c) requires the Commission to expedite disposition of 
such protests. On 16 July 1954, the Commission's first action on 


Federal's protest was taken. On that date, the Commission dismissed 
the protest without a hearing. | 


In Appeal No. 12,494, Federal agen this Court of Appeals to 
review the dismissal of 16 July 1954. Thus, this Court of Appeals has 
had the same parties and the self-same protest before it on a previous 
occasion. In Appeal No. 12,494, this Court vacated the Commission's 
ruling of 16 July 1954, and directed that further proceedings be had. 
FEDERAL BROADCASTING SYSTEM, INC. v. FEDERAL COMMUNICA- 
TIONS COMMISSION, et. al., (7956) 97 US App DC 293, 231 F2d 246. 
The decision in Appeal No. 12, 494 issued to the Commission on 18 
April 1956. 


After oral argument in this Court of Appeals in the prior proceed- 
ings, and prior to decision, Section 309(c) was again amended. As 
amended, Section 309(c) reads thus:- 


1 Relying on Section 402(b) and (c) of the Communications Act [47 USCA 
402(b) and (c)] . 
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"(c) When any instrument of authorization is granted 
by the Commission without a hearing as provided in sub- 
section (a) of this section, such grant shall remain subject 
to protest as hereinafter provided for a period of thirty days. 
During such thirty-day period any party in interest may file 
a protest under oath directed to such grant and request a 
hearing on said application so granted. Any protest so 
filed shall be served on the grantee, shall contain such 
allegations of fact as will show the protestant to be a party 
in interest, and shall specify with particularity the facts 
relied upon by the protestant as showing that the grant 
was improperly made or would otherwise not be in the 
public interest. The Commission shall, within thirty 
days of the filing of the protest, render a decision making 
findings as to the sufficiency of the protest in meeting the 
above requirements; and, where it so finds, shall designate 
the application for hearing upon issues relating to all matters 
specified in the protest as grounds for setting aside the grant, 
except with respect to such matters as to which the Commis- 
sion, after affording protestant an opportunity for oral argu- 
ment, finds, for reasons set forth in the decision that, even 
if the facts alleged were to be proven, no grounds for setting 
aside the grant are presented. The Commission may in such 
decision redraft the issues urged by the protestant in accord- 
ance with the facts or substantive matters alleged in the pro- 
test, and may also specify in such decision that the applica- 
tion be set for hearing upon such further issues as it may 
prescribe, as well as whether it is adopting as its own 
any of the issues resulting from the matters specified in 
the protest. In any hearing subsequently held upon such 
application issues specified by the Commission upon its own 
initiative or adopted by it shall be tried in the same manner 
provided in subsection (b) of this section, but with respect 
to issues resulting from facts set forth in the protest and 
not adopted or specified by the Commission, on its own 
motion, both the burden of proceeding with the introduction 
of evidence and the burden of proof shall be upon the pro- 
testant. The hearing and determination of cases arising 
under this Subsection shall be expedited by the Commis- 
Sion and pending hearing and decision the effective date 
of the Commission's action to which protest is made shall 
be postponed to the effective date of the Commission's de- 
cision after hearing, unless the authorization involved is 
necessary to the maintenance or conduct of an existing 
service, or unless the Commission affirmatively finds for 
reasons set forth in the decision that the public interest re- 
quires that the grant remain in effect, in which event the 
Commission shall authorize the applicant to utilize the 
facilities or authorization in question pending the Commis- 
sion's decision after hearing." 


6 | 
The amendment of 20 January 1956, c. 1, 70 Stat. 3, was noted by this - 
Court in its decision in Appeal No. 12,494 with the observation that no “y 
determination was being made with respect to whether that amendment 
could be retroactively applied, or if so whether, if at all, it would affect 
the issues in this case, 97 U.S. App. D.C. at 298. 





In its prior decision, this Court of Appeals ruled that Federal's <4 
complaint respecting the refusal of WBBF to permit rebroadcast of spon- nf 
sors’ programs was spelled out with sufficient particularity to satisfy the re 


requirements of Section 309(c), and this Court rejected the view of the Com- 
mission to the effect that Federal's failure to allege a demand on and 
refusal by the new owners of intervenor's stock constituted a defect in 
the protest? 

In Appeal No. 12,494, this Court held that the allegations in Federal's + 


protest concerning the combination advertising discount rate offered by aa 
WBBF and WGVA were not subject to the defects which the Commission "4 
had assigned. The cited decision of this Court of Appeals then continued . 
eo 
as follows: 
aa 
. Section 325(a) of the Communications Act, [47 USCA 325(a)] forbids rebroad- 
casting without permission of the "originating station". The Commission has “ 
‘ ruled [Report and Order (FCC 52-464) of 15 May 1952, as amended 30 October 
1952] that the "originating station" is the station whose signal is received by the ‘ 


one desiring to make a rebroadcast. Thus, Federal directed its request for re- 
broadcast permission to WBBF, even though WBBF had no known financial, 


economic, legal, or other interests in or to the material that Federal wanted to “ 
rebroadcast; i.e., WBBF had charged and received full compensation for the * 
broadcast. 

Federal contended that the refusal of WBBF to give its permissi®n to rebroad- ss 


cast such programs was a reason against renewal of the WBBF license. The 
combination advertising discount rate (WBBF/WGVA), hereinafter referred to, 
the resulting economic prejudice to Federal, and the consequent threat to the public * 
interest, are matters that relate to Federal's opposition to the transfer of control 
of WBBF to Star Broadcasting Company, Inc., for only by the single ownership of 
WBBF/WGVA does Federal suffer losses which jeopardize Federa:'s ability to ‘ 
continue to program superior material for the Rochester area public. 


ax 

: In the ruling of 16 July 1954, which dismissed Federal's protest for the first 
time, the Commission held that: 

"* * *. [T]he general allegation in the protest that the licensee of = 

Station WBBF grants a discount to advertisers who purchase time on 

both WBBF and WGVA.... and that this policy constitutes unfair 

competition, is insufficient... This conclusion follows from our 

decision ... in which we held that ... a protestant must do more 

than set forth conclusory arguments... " 


[Cont'd. next page] 
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“At the same time, we do not wish to be understood 
as Saying that the Commission may not ultimately -- for 
some good reason -- be able to justify a denial of the 
protest without hearing. We do not pass on that question; 
we do not decide whether or not the matters alleged by 
Federal 'would tend to show, if established at a hearing, 
that the grant of the license contravened public interest, 
convenience and necessity, or that the licensee was 
technically or financially unqualified contrary to the 
Commission's initial finding.' Federal Broadcasting 
Co. v. Federal Communications Commission, supra, 
at page 263 of 96 U.S. App. D.C. and at page 563 of 
225 F. 2d. We do not understand that the Commission 
has passed on the substantive issues here involved: at 
least it has not done so with clarity. True, it advised 
Federal by letter in an earlier proceeding that WBBF's 
refusal to allow rebroadcast privileges did not contravene 
the Commission's rules or the Communications Act. 

And it said in its latest order (that of July 16, 1954) that 
the discount arrangement did not violate any Federal law 
or public policy. But lack of actual violation of law or 
regulation is not decisive: the question is whether the 
alleged conduct is contrary to the public interest, or 
otherwise demonstrates unfitness of the licensee. ''? 
Cf. Mansfield Journal Company v. Federal 


73 

The Commission has said: ‘A refusal either by a network affiliated, 
or a non-network station, to permit a rebroadcast where based upon no reasons 
at all, or upon unreasonable grounds may well constitute conduct going to the 
qualifications of a licensee to operate in the public interest.’ F.C.C. Report 
and Order, May 14, 1952. In the Matter of Amendment of Section 3.191 et 
al., Docket No. 9808,” 


Footnote #3 (cont'd) 

Tuis Court, in Appeal No.12, 494 held: 
"* * * [TJhe protest does not say whether or not WBBF and WGVA 
require an advertiser to buy time on both stations in order to use the 
facilities of either one. To read this silence as an admission by the 
protestant that no such requirement is ever made would, we think, 
impose too heavy a burden. . . And we find no lack of particularity 
in the text of Federal's protest with regard to the combination adver- 
tising rate. * * *.''97 US App DC at 297. 
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Communications Commission, supra note 2. The Commis- 
Sion should approach the matter in that light. Only if it is 
clear from the face of the protest, taking all the protestant's 
allegations as true, that there is no real merit in protestant's 
position or substantial possibility that a hearing will reveal 
merit, should the protest be rejected without a hearing." 


The above paragraph and footnote are copied from 97 US App DC at 297. 


As previously noted, the decision in Appeal No. 12, 494, issued 
to the Commissionion 18 April 1956. And, as previousely noted, Section 
309(c) requires the Commission to expedite the hearing and determina- 
tion of such protests as Federal filed on 18 June 1954. More than 13 
months after this Court's decision issued to the Commission, the Com- 
mission (on 29 May 1957) announced the scheduled date for oral argu- 
ment on Federal'’s protest. Later, on its own motion, the Commission 
rescheduled argument for 12 July 1957. Argument on Federal's pro- 
test was concluded by the submission of a pleading entitled "Brief for 
Protestant in Lieu of Oral Rebuttal" which was mailed to the Commis- 
sion on 6 August 1957. The Commission announced its final deter- 
mination on 14 March 1958, one month short of two years after it had 
officially received the prior decision of this Court of Appeals. At no 
time did the Commission undertake to explain to justify its failure to 
expedite consideration, of, and action on, Federal's protest. 


In urging Congress to amend Section 309(c), the Commission 
assured the Congress that the Commission would apply Section 309(c) 
retroactively ''only'’ when a combination of "special circumstances" 
existed; i.e., when the grantee constructed its station and commenced 
operation in reliance on the protested grant after the protest was denied 
by the Commission and where, later, the denial of the protest was re- 
versed by court action and the case remanded for further proceedings. 
The assurance was in this language:- 


"Finally, with respect to the question of the possible 
retroactive effect ... upon protest proceedings which are 
presently ... on appeal in the courts ...***. The only ex- 
ception to this view which the Commission has is with re- 
spect to cases where the Commission has issued a final 
decision denying a protest, either before or after hearing, 
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and in which, pending a court appeal, the grantee has 
constructed its station and begun operation. Under 
these special circumstances the Commission believes 
that if it is reversed by the Court of Appeals, it should 
have the opportunity ... to conduct any further proceed- 
ings upon the basis of the amended language of Section 
363(c)." 4 


Without alluding to the assurances given to Congress, the Commission, 
purporting to rely on the decision of this Court in Appeal No. 13, 235 
[FEDERAL BROADCASTING SYSTEM, INC. v. FEDERAL COMMUNI- 
CATIONS COMMISSION (1956) 99 US App DC 320, 239 F2d 941], ruled 
on its Order of 29 May 1957, ''that the 1956 amendments to Section 


309(c) are applicable to the case before us." 


In Appeal No. 13, 235, an entirely different issue was before this 
Court -- that litigation involved a television matter, and in particular 
the issue was whether or not the Commission could, relying on the 1956 
amendments to Section 309(c), permit the operation of the television 
station while appellant's protest concerning the grant of that channel 


was pending hearing and determination. Noting that appellant's rights 


did not include protection from pendente lite operation of the television 


facilities objected to in its protest, in Appeal No. 13, 235, this Court 
sustained the Commission in relying on the 1956 amendment to Section 
309(c) as a basis for allowing the challenged facility to continue to operate 
pending final determination. In so doing, this Court of Appeals said (in 
Appeal No. 13, 235) that it was by no means clear that in relying on the 
amended Section 309(c) the Commission was giving the 1956 amendment 


retroactive effect. 


+ Letter dated 11 July 1955 fram the Chairman of the Federal Communications 


Commission to Senator John L. Pastore. See p. 2205 of "U.S. Code Con- 
gressional and Administrative News" Volume 2, 84th Congress, Second 
Session, 1956. 


"'* * *, Jn the second place, when the Commission did act the [1956] amend- 
ment [to Section 309(c)] had become effective and was relied upon. Peti- 
tioner says this gave the amendment retroactive effect whereas it could 
validly be applied prospectively only. Yet it was applied to a situation 

which was current. We are by no means clear that this gave the amend- 
ment retroactive effect. * * *.'' 99 US App DC at 323. 
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In its Order of 29 May 1957, the Commission declined to post- 
pone the effective date of the protested grant (renewal of the WBBF 


license) since "the authorization involved is necessary to the main- 
tenance or conduct of an existing service.'"' In Appeal No. 13, 235 (the 
last above cited decision of this Court of Appeals), the justification on 
which the Commission relied for its action in that situation was that 
the television station there involved was not "an existing service". In 
its Order of 29 May 1957, the Commission pointed out that the renewal 
of the WBBF license was not necessary to the maintenance or conduct 


of an existing service. 


On 6 June 1957, Federal filed with the Commission a pleading 
which included the following parts:- 
"A. OBJECTION TO THE ISSUE AS FRAMED 
"B. PROTEST TO RENEWAL OF THE LICENSE 
"C. MOTION TO CORRECT FACTUAL STATEMENT 


"A. The Objection 


"1. In paragraph 6 of the Memorandum Opinion and Order 
released on 29 May 1957, the Commission stated that the issue 
to be considered at the oral argument will be:- 


"{[W]hether, if the facts alleged in the protest 
[filed by Federal] were to be proven, grounds have 
been presented for setting aside the grant of said 
application.’ 


Federal respectfully submits that the issue framed by the 
Commission is inappropriate. 


"2. The Commission is obligated to permit oral argu- 
ment pertinent to such issues as were identified in the man- 
date of the United States Court of Appeals for the District of 
Columbia Circuit which reversed the previous action of the 
Commission on Federal's protest; FEDERAL BROADCAST- 
ING SYSTEM, INC. v FEDERAL COMMUNICATIONS 
COMMISSION (1956) 97 US App DC 293, 231 F2d 246. The 
cited decision contains the following language which, in 
Federal's opinion, identifies the issues with clarity:- 


‘{T]he question is whether the alleged conduct 
[of WARC, Inc. /WBBF, Inc. ] is contrary to the 
public interest or otherwise demonstrates unfitness 
of the licensee.' 
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The issue framed by the Court of Appeals differs quite 
markedly from the issue framed by the Commission. 
Federal respectfully insists that the issue framed by 
the Court of Appeals cannot be narrowed by the Com- 
mission. 


"3. It is further to be observed that the Court of 
Appeals did not suggest that the Commission could deny 
Federal a hearing on its protest by a narrow reading of 
the text of the protest. Thus, although the issue as 
stated by the Commission purports to limit oral argu- 
ment to the ‘facts alleged in the protest', such a limi- 
tation does not square with the cited opinion of the 
Court of Appeals; thus, on this subject the Court said:- 


'* * *. Only if it is clear from the face of the 
protest, taking all the protestant's allegations as 
true, that there is no real merit in protestant's 
position, or substantial possibility that a hearing 


will reveal merit, should the protest be rejected 
without a hearing.' (Underscoring added). 


"4. Federal assumes that the Commission intended 
to paraphrase the pertinent language added to Section 
309(c) by the 1956 amendment when it framed the issue 
for oral argument. It is respectfully suggested that by 
interpolating the words ‘in the protest’ in the phrase 
which otherwise is quoted from the statute, the Com- 
mission changes the meaning of the 1956 amendment 
and establishes a construction which, if it be insisted 
upon, would make the amendment prospective only and 
would render it inapplicable to any protest submitted 
prior to the 1956 amendment. Thus, in pertinent part, 
the 1956 amendment to Section 309(c) provides that after 
an oral argument the Commission may find that there 
would be no grounds for setting aside grant 'even if the 
facts alleged were proven' and, if it so finds, it may 
deny an evidentiary hearing. It is an entirely different 
thing for the Commission to say [and cite Section 309(c) 
as its justification] that the decision as to whether an 
evidentiary hearing will be granted shall turn upon a 
reasoned answer to the question of 'whether, if the 
facts alleged in the protest were to be proven" there 
would appear to be grounds for setting aside the grant. 


"5. A thoughtful reading of the 1956 amendment to 
Section 309(c) makes it clear that when Congress spoke of 
"the facts alleged’ as the framework within which the 
Commission could, after oral argument, decide whether 
an evidentiary hearing had point, Congress was referring 
to the facts alleged in pertinent pleadings as well as in the 
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oral argument. If Congress had intended to make 'the facts 
alleged in the petition’ the only allegations which the Com- 

mission might take into account, it could have, and without 
doubt would have, so stated. 


"6. In addition to the arguments thus far advanced in 
support of Federal's objection to the Commission's declara- 
tion of the issue, it is submitted that a still further valid ob- 
jection is that the issue as framed is about the narrowest one 
that could have been devised. It seems inappropriate, to 
Federal, for the Commission to deprive itself of the maxi- 
mum benefit an .oral argument can produce. After all, the 
Commission is charged with protecting and promoting the 
public interest and it should welcome rather than hinder 
the comments and representations of those who advocate 
competing views on how best to assure that the public will 
best be served. 


"7, In view of the foregoing, Federal asks the Com- 
mission to restate the issues for oral argument so as to 
make it clear that argument will not be limited to ‘facts 
alleged in the protest’ and may, instead, deal with facts 
as to which there is a ‘substantial possibility’ of estab- 
lishing at a hearing; and, that the argument must relate to 
the question as to whether the conduct charged to licensee/ 


licensees of WARC/WBBEF is contrary to the public interest 
or otherwise demonstrates unfitness of the licensee. 


"8. Further, the Commission should make it clear 
upon restating the issues that the question for argument 
is not whether the conduct charged against the licensee of 
WEBF constitutes 'grounds ... for setting aside’ the appli- 
cation for the renewal of the WBBF license; instead, the 
argument need reach no further than the question of whether | 
the alleged conduct is of such a nature as to raise sucha 
question of ‘public interest’ or of 'unfitness of the licensee' 
as lies within the competency of the Commission to resolve. 


"9, Still further, if Federal reads the cited decision of 
the Court of Appeals correctly, the Commission is obligated 
to consider issues which relate to the transfer of the stock of 
WARC, Inc. to the interests that now own WBBF, Inc., which 
now operates Stations WBBF and WGVA. On the issue of 
transfer of control (which comprehends the question of con- 
centration of station ownership) the point of oral argument 
would relate to the question as to whether or not the alle- 
gations in the protest, or matters of which there was a 
"substantial possibility’ of establishing at a hearing, would 
be material to factors which should be considered by the 
Commission in determining whether such a transfer was in 
the public interest, convenience, or necessity. 
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“5. The Protest 


"10. In paragraph 5 of the cited Memorandum Opinion 
and Order, the Commission refuses to postpone the effec- 
tive date of the renewal of the WBBF license until after final 
disposition of Federal's protest. The Commission rests its 
refusal to postpone renewal of the WBBF license on language 
found in Section 309(c) of the Communications Act of 1934, as 
amended. The language on which the Commission relies pro- 
vides that pending hearing and decision of a protest, the effec- 
tive date of the protested action shall be postponed until the 
effective date of the Commission's decision after hearing 'un- 
less the authorization involved is necessary to the maintenance 
or conduct of an existing service...'' (Underscoring added). 
Although taking the position that the instant case comes 
within the exception quoted above, the Commission itself 
points out (in a footnote) that 'in any event’ the license of 
WBBF would 'remain in effect until completion of agency 
proceedings on the renewal application.' In view of this fact, 
which is not disputed by Federal, it is respectfully submitted 
that it is logically impossible for the Commission to hold 
that it is 'necessary' to grant the renewal of the WBBF li- 
cense in order to maintain existing service. 


"11. Federal cannot tell from the cited Memorandum 
Opinion and Order, nor can it tell from Public Notice No. 
45686 of 24 May 1957, whether the Commission has granted 
a new renewal of the WBBF license, i.e., a renewal effec- 
tive 1 June 1957. After all, the language in both of the cited 
releases of the Commission respecting the refusal to post- 
pone the effective date of the renewal of the WBBF license 
is in the present tense. If the Commission has granted a 
new renewal of the WBBF license to WBBF, Inc. effective 
on or about 1 June 1957, Federal does hereby and herewith, 
pursuant to Section 309(c) of the Communications Act of 1934, 
as amended, make protest as to such renewal and does re- 
spectfully demand a hearing on such application. 


"12. In support of its protest, Federal relies upon the 
reasons hereinbefore stated, and the matters and things 
stated and referred to in the 'Brief for Appellant' and the 
"Reply Brief for Appellant' in Appeal No. 12, 494 in United 
States Court of Appeals for the District of Columbia Circuit, 
the citation of decision thereof having hereinbefore been 
given, and hereby incorporates herein such material by this 
reference. Without abandoning or discounting any of the mat- 
ters incorporated by reference in this protest, Federal wishes 
to make it clear that the primary grounds upon which the 
present protest rests is that the renewal of the WBBF license 
was in no sense 'necessary to the maintenance or conduct of 
an existing service’, so that the refusal to postpone the effective 
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date was arbitrary and capricious and contrary to the clear 
command of the cited Section 309(c). 


"C. Motion to Correct Statement of the Facts 


"13. Federal respectfully asks the Commission to re- 
word its statement of the facts so as to conform to the fac- 
tual situation, Thus, in paragraph 2 of the cited Memoran- 
dum Opinion and Order, the Commission declares, as it has 
heretofore declared, that one of the issues on which Federal 
requested a hearing of its protest was 'whether the refusal 
of Station WBBF to consent to the rebroadcast of its pro- 
grams by Station WSAY. . . demonstrate[s] that WBBF, 
Inc. is not qualified to operate Station WBBF in the public 
interest." Ever since its Memorandum Opinion and Order 
of 16 July 1954, the Commission has contented itself with 
that statement. 


"14. It is perfectly true that the protest filed by 
Federal on 18 June 1954 included [in subparagraph (c) of 
paragraph 18] such language as that above quoted. It is 
equally true, however, that anyone who will read the pro- 
test and its attached exhibits could not but know that the 
phraseology upon which the Commission has seized was 
an accidental misstatement; and, it is clear beyond per- 
adventure of doubt that Federal never asked and never de- 
sired permission to rebroadcast programs of Station WBBF. 
It is also to be observed that the Court of Appeals has itself 
stated this contention in language wholly different from that 
accidental misstatement which seems to please the Commis- 
sion. It is respectfully submitted that the Commission will 
be acting in the interest of justice and in the interest of ar- 
riving at a proper understanding of the present proceedings 
if the statement above quoted is corrected to conform to the 
indisputable purport of Federal's protest on the rebroadcast 
issue, i.e., whether the refusal of WBBF to consent, so far 
as concerned the interests of WBBF, to the rebroadcast of 
programs which were paid for or owned by sponsors and in 
which WBBF had no property rights or interests, was con- 
duct which demonstrated that WBBF, Inc. was not qualified 
to operate Station WBBF in the public interest." 


The Commission took no action on any of the above matters prior 
to commencement of oral argument on 12 July 1957, and Federal was 
never told that it could expect the Commission to consider any allegation 


or offer to prove anything not meticulously spelled out in the protest of 
18 June 1954. 
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Oral argument was interrupted by a mock alert scheduled by the 
Civil Defense Agency and argument was suspended before Federal could 
make its rebuttal. At the suggestion of the Commission, Federal filed 
a written rebuttal in lieu.of oral argument. Thus, on 6 August 1957, 
Federal mailed to the Commission a pleading entitled "Brief for Pro- 
testant in Lieu of Oral Rebuttal." In the meanwhile, and before argu- 
ment on the protest had been concluded, the Commission directed its 
staff (by Public Notice dated 26 July 1957) to undertake preparation of: 
documents looking toward the granting of the WBBF license renewal. 


Federal's brief in lieu of oral rebuttal, mentioned above, reads 
as follows:- 


"On 12 July 1957, during the course of protestant's re- 
buttal an air raid alarm was sounded which made it neces- 
sary to suspend the oral argument. The Chairman suggested 
that, in lieu of resuming oral argument, Federal submit a 
written rebuttal. 


"The Stock Transfer Issue 


"Star Broadcasting Company, Inc., as the corporate 
licensee of WGVA (Geneva, N. Y.), contracted to acquire the 
stock of WARC, Inc., the licensee of WARC (Rochester, N. Y. ). 
The Commission approved the transfer without a public hear- 
ing. The corporate name was changed to WBBF, Inc. and the 
call letters of WARC were also changed to WBBF. The two 
commonly owned stations are about 35 miles apart and serve 
contiguous trading areas with some overlap. 


"Federal, as licensee of WSAY in Rochester, opposed 
the transfer and filed formal objection with the Commission. 
By letter of 26 August 1953, the Commission ruled that the 
questions raised by Federal's pleadings 'did not appear to 
involve a violation of the Communications Act or the Com- 
mission's Rules and Regulations and did not appear to present 
matters which would warrant a conclusion that grant of the 
pending application [for Star to acquire WARC] would be in- 
consistent with the public interest." According to the 
Communications Act of 1934, the transfer of the license to 
operate any radio station under the jurisdiction of the Com- 
mission is made conditional 'upon finding by the Commission 
that the public interest, convenience, and necessity be served 
thereby.’ There is nothing in the Act to suggest that the trans- 
fer of a license may be approved when there is nothing before 
the Commission ‘which would warrant a conclusion that grant 
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of the pending application would be inconsistent with the 


public interest." In short, a negative is not the same as 

a positive. ‘ 
"Within the required 30 days of the 27 August 1953 

ruling, Federal filed a 'Petition for Reconsideration.’ The a 


Commission took no action on that motion until 20 May 1954, 
on which date it reaffirmed the approval of the transfer and 
renewed the license of the station as renamed. Within the 
30 days permitted for protest under 309(c) of the Act, « 
Federal filed a formal protest on 18 June 1954, and incor- 
porated by reference the earlier pleadings relating to the 
transfer. Since the more important issue was the renewal 


of WBBF's license, the protest was directed primarily to . 
that point. “ 
"It is not difficult to understand why WBBF insists » 


that the time to object to the transfer has long since passed. 
It is,however, difficult to understand why the Hearing Branch 
of the Commission would take a similar position. The Com- 
mission might, reasonably, contend that the transfer had ms 
been properly approved, but it seems wholly illogical for the o 
Commission to argue against its own power to examine into 
or re-examine a matter affecting the public interest. 


"It will be remembered that Dean Roscoe L. Barrow, 
Director of the Federal Communications Commission Net- 
work Study Group, recently submitted to the Commission 
a report which in referring to the multiple-ownership rule 
and the concentration of station ownership pointed out that:- 


"A high percentage of the multiple-owned stations 
are acquired through purchase from other licensees, 
without the public interest determining value of a 
comparative hearing and without the addition of new 
stations to the industry.' 


"The report further points out that single station owners 
are 'at a bargaining disadvantage’ and it is suggested that 
the public interest clearly argues against the trend toward 
multiple ownership. 


"In connection with the transfer of control issue, the 
Commission is urged to remember that when the situation 
was exactly reversed, the Commission declined to allow 
Federal (sub nom Finger Lakes Broadcasting System) to 
acquire the frequency in Geneva which is now held in com- 
mon ownership by the company that owns the Rochester 
station WBBF., If the decision against Federal (Finger 
Lakes) was valid when rendered by the Commission in 1940, 
the transfer ruling in 1954 clearly presents a major issue. 
If it was in the public interest for the present owners of WEBF, 
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Inc. to acquire WARC, a hearing will make that point 
clear. If they ought not to have been allowed to acquire 
that license, the Commission should be just as concerned 
with ascertaining that fact as Federal. 


"The Renewal Issue 


"Federal's protest as to the renewal of the license of 
WEBF concerns itself primarily with (a) the unreasonable- 
ness of WBBF"'s refusal to consent (i.e., withdraw objection) 
to the rebroaacast of programs in which WBBF has no in- 
terest, and (b) the unfair competition which has been prac- 
ticed by WBBF, Inc. in granting discounts for advertisers 
who also use the WGVA signal in Geneva, New York. 


(a) Rebroadcasting 


"WBBF has tried to make it appear that WSAY wants to 
pirate programs originally broadcast in the Rochester area 
by WBBF and to rebroadcast ‘substantially’ the same fare 
which WBBF serves to its listeners. Even one of the Com- 
missioners, during oral argument, seemed to have the idea 
that WSAY wanted to reduce its programming costs and get 
a free ride from the network with which WBBF is affiliated. 
Nothing could be further from the truth. WSAY has asked 
WBBEF to consent to the rebroadcast of programs in which 
WBEBF has no proprietary interest -- in other words, to 
divest itself of its formal right to object to a rebroadcast 
of such programs; i.e., to give up the ‘right’ which results 
from the Commission's interpretation of the term ‘origina- 
ting station' in 47 USCA 325(a) but only as to programs in 
which WBBF has no proprietary interest in the program -- 
and WBBF has refused to give such consent. WBBF had 
no good reason for refusing WSAY's request; and, indeed, 
in view of the wording of the request no station could 
reasonably refuse the 'consent' that Federal sought. 


"As to rebroadcasting, it will be remembered that the 
Commission itself has declared that:- 


"A refusal either by a network affiliate, or a 
non-network station, to permit a rebroadcast where 
based upon no reasons at all, or upon unreasonable 
grounds may well constitute conduct going to the 
qualifications of a licensee to operate in the public 
interest.' (F.C.C. Report and Order, 14 May 1952, 
Docket No. 9808). 
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"It is also to be remembered that WARC, Inc., in its letter 
of 11 December 1952, gave 'no reasons at all' for its re- 
fusal to consent to rebroadcast of programs in which it had 
no interest -- indeed, WARC contented itself with suggesting 
the request was inadequate. 


"It will further be remembered that the new owners of 
the stock of WARC, Inc. (later renamed WBBF, Inc.) con- 
tended that the failure of WSAY to make a request of them 
after their purchase of stock from WARC, Inc., was a fatal 
defect; thereafter Federal did make such a request of WBBF, 
Inc., and in due course (due in the sense that WBBF's answer 
was given just a few days after the Commission's apparently 
final action in the case) WBBF, Inc. replied as follows:- 


'* * *| In view of the fact that Stations WBBF and 
WSAY are located in the same community and toa 
large extent serve the same area, we are unable to 
conclude that substantial duplication of programs on 
the two stations would serve the public interest. Ac- 
cordingly, we decline to grant WSAY the requested 

.. general permission to rebroadcast sponsored WBBF 
programs. This refusal should not be construed as 
meaning that we are unwilling to consider requests 
by WSAY for permission to re-broadcast specific 
programs.' 


"The announced reasons for the above refusal are invalid 
and subject to many objections, not the least of which is 

that the refusal was clearly 'upon unreasonable grounds.' 

It is apparent that WBBF has set itself up as a censor over 
the programming of WSAY so far as concerns rebroadcasting, 
for in the above quoted refusal it is clear that WBBF claims 
the right -- contrary to law, see 47 USCA 326 -- to decide 
what programming material is in the public interest for 
WSAY to rebroadcast. If WBBF had chosen to state its real 
reason for its refusal, rather than the sanctimonious justifi- 
cation which caught its fancy, it might have escaped the 
charge of censoring the programs of WSAY. But, it would 
still have been unable to offer a reasonable reason. 


"It is respectfully suggested that it is a waste of time 
and money for the Commission to try to avoid the rebroad- 
cast issue. Quite clearly WBBF has declined, and without 
good reason, to consent to the rebroadcast of programs in 
which it has no proprietary interest. The Commission should 
examine the facts surrounding this matter and make a deter- 
mination as to whether WBBF has demonstrated its lack of 
‘qualifications of a licensee to operate in the public interest. ' 
After a hearing the Commission would be in a position to ex- 
press its opinion on public interest, convenience, and neces- 
sity sofar as concerns rebroadcasting. 
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> "An enumeration of the charges and issues involved in 
the rebroadcasting controversy is given on page 44 of the 
"Complaint in Reference to Radio Station WARC's Refusal 
7 to Allow Radio Station WSAY to Rebroadcast their Pro- 

m grams' which is incorporated by reference in the protest 
now before this Commission and which, as noted during 
oral argument, constitutes a part of the 'record' upon 

_ which the instant controversy should be judged. 


(b) Unfair Competition 


- "The unfair competition issue is one which is under- 
standably annoying to the owner of Federal Broadcasting 
System. Having (at considerable expense) cleared the 
" frequency which is now used by WGVA, Gordon P. 
e Brown asked for the license to operate on that frequency 
in Geneva, New York. The request was refused by the 
Commission and the present owner of WBBF, Inc. was 
given the license to that frequency. Subsequently, con- 
“ trary to reasons which the Commission relied on in its 
decision denying the request of Gordon P. Brown for the 
Geneva frequency, [ the licensee of the Geneva station] * 
was allowed, without a hearing, to acquire the license 
my to the station it now operates in Rochester. As the li- 
¥ censee of stations in both Geneva and Rochester [the 
owner of WBBF/WGVAf* is in a position to grant dis- 
counts to advertisers who will use the signals of both 
stations. The trading areas are contiguous and WSAY 
has suffered serious economic injury as a result of this 
competitive practice on the part of WBBF. 





ve 
" “Economic loss as a result of competition between 
radio stations is not, without more, a matter calling for 
. intervention by the Commission. But when that loss re- 
+ sults from unfair advantage which the Commission has 
wittingly or unwittingly given to the one, or when it results 
‘i from competition that was made possible only bythe abuse 
a of a lawful advantage which one of two broadcasters enjoys, 
Y and when the loss resulting to the disadvantaged station is 
. such as to involve the probability of diminishing its ability 
to program material of superior merit in the public interest, 
ee a question of concern to the Commission is clearly presented. 
* "The issues are clear on this question of competition. The 
= facts alleged are that valuable advertising contracts have been 
+ lost to WSAY because, and only because, WBBF offers a sub- 
a stantial discount on broadcasts over its two signals in the 
. * Corrected here. Not so in the original. 
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contiguous trading areas of Geneva and Rochester. 
Further, it was alleged that Federal Broadcasting 
System has operated at a loss as a result of such 
competition. It must be obvious that a station can 
operate at a loss for only a certain period of time. 
WBBF's competitive advantage power comes from 
the favor conferred upon it by this Commission and 
not from superior business ability, better programs, 
etc. Consequently, the public interest issue is clearly 
presented. A proper resolution of this conflict re- 
quires an evidentiary hearing. 


"Conclusion 


"It is difficult to understand the Commission's 
reluctance to ascertain the facts in this case. There 
appears to be no good reason for denying a hearing -- 
and, if the public interest is to be protected, there is 
a clear need to know what the actual facts are. Itis 
true that the Court of Appeals said that the Commission 
might ‘for some good reason' deny Federal's protest 
without a hearing. It is equally true that no good reason 
for depriving the Commission of the benefits of an evi- 
dentiary hearing has been suggested." 


Under date of 14 March 1958, the Commission released the de- 
cision from which this appeal has been taken. In paragraph 9 of that 
decision the Commission stated that Federal's protest of 18 June 1954, 
“did not. . . advert to the matter of transfer of control."' On the basis 
of that alleged silence, the Commission concluded that the time within 
which Federal might have protested the final approval of transfer of 
control (which was decided on 20 May 1954) expired thirty days after 
20 May 1954 -- that since no objection had been made within that time, 
the issue was dead. 


Paragraph 16 of Federal's protest of 18 June 1954, discloses 
the fact that Federal did refer to and rely on the issues respecting the 
transfer of control. The cited paragraph of Federal's protest reads thus:- 


"16. Protestant further relies on the facts and matters 
stated in the Opposition to Transfer and Petition for Formal 
Hearing Thereon filed in File No. TC-1518 on July 1, 1953, 
and in the Reply to Opposition to Petition for Hearing filed 
in the said case on July 23, 1953, and in the Petition for Re- 
consideration filed in the said case on September 23,1953, and 
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in the Motion to Strike and for Other Relief filed in the 
said case on November 6, 1953, and in the Supplement 

to Petition for Reconsideration filed in the said case on 
May 17, 1954; and Protestant incorporates all of the said 
pleadings in this Protest by reference." 


The quoted paragraph number 16 is not the only reference in Federal's 


protest to the transfer of control issue. 


On the rebroadcast issue, the Commission adhered to its previous 
interpretation of Section 325(a) while observing that its construction of 
the statute "may no longer accurately reflect present conditions or 
effectively carry out the original intent of Congress." By adhering to 
its prior interpretation, the Commission, on this point, declares that 
the statute "makes no distinction as to where the proprietary rights of 
particular programs may lie" and proceeds to reason that it would be 
inconsistent with its own previous interpretation of Section 325(a) if the 


interpretation urged by Federal were to be accepted. 


The Commission pointed out in paragraph 15 of its decision of 
14 March 1958, that an unreasonable refusal to permit rebroadcasts 
might support the conclusion that such a licensee was unqualified to 
continue to hold a broadcast license; and, that such an evaulation would 
turn upon such criteria as:- 


[1] whether licensees of stations . . . act in concert 
with each other or with other interests in refusing rebroad- 
cast requests, [2] whether requesting stations serve the 
same or a different area as the station whose program they 
wish to rebroadcast, [3] whether the request is for permis- 
sion to carry a Simultaneous rebroadcast or to rebroadcast 
a program at some subsequent date, [4] whether the request- 
ing station has indicated a willingness to pay a reasonable 
share of the legitimate costs of the originating stations, [5] 
whether or not other persons having interests in the program 
have requested or agreed to the rebroadcast, and [6] whether 
the program concerned has public service aspects that make 
its wide disseminating to the public clearly desirable." 


In paragraph 16 of its decision, the Commission concludes its discus- 


sion of the rebroadcast issue in these words:- 
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'™ * *. In our opinion, before a question may be 
raised seriously that a station is not operating in the 
public interest evidence of a refusal to permit rebroad- 
cast privileges must indicate, inter alia, that the refusal 
is based on no reasons at all or upon unreasonable grounds, 
and is directed to a program or programs having such pub- 
lic service aspects as to make its wide dissemnination to 
the public clearly desirable. * * *." 


The Commission's treatment of the issue based on the joint discount 
rate given by WBBF/WGVA, does not refer to, or deal with, the public 
interest eet das Having emphasized the fact that its objection to the 
joint rate resulted from the fact that the competitive advantage enjoyed 
by WBBF/WGVA resulted from the favor conferred upon it by the Com- 
mission and not from superior business ability, better programs, or 
comparable facts, Federal said:- 


"Economic loss as a result of competition between 
radio stations is not, without more, a matter calling for 
intervention by the Commission. But when that loss re- 
sults from unfair advantage which the Commission has, 
wittingly or unwittingly given to the one, or when it re- 
sults from competition that was made possible only by 
the abuse of a lawful advantage which one of two broad- 
casters enjoys, and when the loss resulting to the dis- 
advantaged station is such as to involve the probability 
of diminishing its ability to program material of superior 
merit in the public interest, a question of concern to the 
Commission is clearly presented." 


Federal further pointed out that it had lost money in its operations be- 

cause of the business which it lost only because of the joint discount rate 
% 

of WBBF/WGVA. Instead of cmsidering whether the consequences of 


6 See sub-part '(b)" under the heading 'The Renewal Issue" in "Brief for 


Protestant in Lieu of Oral Rebuttal", supra. 


It may also be observed that in paragraph 17 of the subject decision, the 
Commission (purporting to be restricted to the allegations made by Federal) 
declares that Federal "alleged" that WBBF and WGVA, "which are com- 
monly owned, offer advertisers a combined advertising rate with a 25% 
discount when an identical frequency of schedule is purchased on both sta- 
tions provided a minimum of 52 announcements or 26 programs are ordered 
for each station. '' However, Federal made no such allegation. Exhibit 

No. 13 to the protest constituted "a copy of a trade area coverage map 
accompanied by advertising material offering a 25% combination discount 
for purchase of time on the two stations (WBBF and WGVA)", and while 

that advertisement specified limiting factors such as number of programs, 
etc. those specifications did not become allegations by Federal merely be- 
cause found in an Exhibit tendered by Federal. 
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the discount rate involved a threat to the public interest, as alleged by 
Federal, the Commission concluded that the action of WBBF/WGVA in 
offering a 25% discount was neither illegal or contrary to public interest; 


but, the conclusion, case in language of public interest, was reached 
without regard to the possible effect of the discount rate upon WSAY's 
ability to continue to program material of superior merit in the public 


interest. 


In pertinent part, the Commission's analysis of the discount 
rate issue is found in paragraphs 19 and 20 of the decision of 14 March 
1958, which reads as follows: 


"19. The Commission's previous determination that 
the discount arrangement violates neither applicable laws 
nor any rules or regulations of the Commission has been 
referred to. For much the same reasons that dictated 
that conclusion, we are of the opinion that the arrangement 
is not contrary to the public interest. As before, a signifi- 
cant point is that an advertiser is not required to purchase 
time on both stations in order to obtain the coverage desired 
over one Station. Militating further against an adverse finding 
is the fact that the discount applies only when quantity adver- 
tising purchases are made on both stations and in the context 
of a situation in which 0.5 mv/m contours overlap to an 
appreciable degree. The frequency requirement and the 
overlap of primary service areas tend to establish the 
reasonableness and fairness of the arrangement rather than 
the contrary. To reiterate then, the facts alleged do not 
tend to establish injury to the public interest. 


"20. In arriving at this conclusion, the Commission 
has not overlooked the allegation that protestant has lost 
advertising revenue because of competition with the appli- 
cant. However, as Federal recognizes, ‘Economic loss as 
a result of competition between radio stations is not, with- 
out more, a matter calling for intervention by the Commis- 
sion.’ It is Federal's position, of course, that the fact of 
economic loss presents a question of concern to the Com- 
mission’ ... when it results from competition that was made 
possible only by the abuse of a lawful advantage which one of 
the two broadcasters enjoys ...', but this does not alter our 
conclusions in the instant case. Protestant has alleged no 
facts, other than those already discussed to establish the 
combination discount arrangement is an ‘abuse of lawful 
advantage.' Such a characterization does not become justi- 
fied solely because a competitor will suffer economic loss." 
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Federal does not base its objection to the combination rate on the 
amount of the discount as such, but instead bases its attack on the ad- 
verse effect that such competition has had upon Federal's ability to 
continue to provide superior broadcast material to the public in the 
Rochester area. It is that precise point -- the public interest aspect -- 


which the Commission has consistently refused to consider. 


Identifying the Commission's decision of 14 March 1958 as the 
action of the Commission to which this appeal is directed, Federal filed 
its Notice of Appeal under Section 402(b) and (c) of the Communications 
Act. Such Notice was filed on 14 April 1958, i.e., within the thirty 
days allowed therefor. 


STATUTES INVOLVED 


The following Sections of the Communications Act of 1934, as 


amended, are involved in this appeal. 


Section 309(a), 47 USCA 309(a): 


(a) If upon examination of any application provided 
for in section 308 of this title the Commission shall find 
that public interest, convenience, and necessity would be 
served by the granting thereof, it shall grant such appli- 
cation." 


Section 309(c), 47 USCA 309(c), [prior to 1956]: 


**(c) When any instrument of authorization is granted by 
the Commission without a hearing as provided in subsection 
(a) of this section, such grant shall remain subject to pro- 
test as hereinafter provided for a period of thirty days. Dur- 
ing such thirty-day period any party in interest may file a 
protest under'!oath directed to such grant and request a 
hearing on said application so granted. Any protest so 
filed shall contain such allegations of fact as will show the 
protestant to be a party in interest and shall specify with 
particularity the facts, matters, and things relied upon, 
but shall not include issues or allegations phrased generally. 
The Commission shall, within thirty days from the date of 
the filing of such protest, enter findings as to whether such 
protest meets the foregoing requirements and if it so finds 
the application involved shall be set for hearing upon the 
issues set forth in said protest, together with such further 
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specific issues, if any, as may be prescribed by the Com- 
mission. In any hearing subsequently held upon such appli- 
cation all issues specified by the Commission shall be tried 
in the same manner provided in subsection (b) of this section, 
but with respect to all issues set forth in the protest and not 
specifically adopted by the Commission, both the burden of 
proceeding with the introduction of evidence and the burden 
of proof shall be upon the protestant. The hearing and deter- 
mination of cases arising under this subsection shall be ex- 
pedited by the Commission and pending hearing and decision 
the effective date of the Commission's action to which protest 
is made shall be postponed to the effective date of the Com- 
mission's decision after hearing, unless the authorization 
involved is necessary to the maintenance or conduct of an 
existing service, in which event the Commission shall 
authorize the applicant to utilize the facilities or authori- 
zation in question pending the Commission's decision after 
hearing." 


Section 309(c), 47 USCA 309(c), [including 1956 amendment]: 


"(c) When any instrument of authorization is granted by 
the Commission without a hearing as provided in subsection 
(a) of this section, such grant shall remain subject to protest 
as hereinafter provided for a period of thirty days. During 
such thirty-day period any party in interest may file a pro- 
test under oath directed to such grant and request a hearing 
on said application so granted. Any protest so filed shall be 
served on the grantee, shall contain such allegations of fact 
as will show the protestant to be a party in interest, and shall 
specify with particularity the facts relied upon by the protes- 
tant as showing that the grant was improperly made or would 
otherwise not be in the public interest. The Commission shall, 
within thirty days of the filing of the protest, render a decision 
making findings as to the sufficiency of the protest in meeting 
the above requirements; and, where it so finds, shall desig- 
nate the application for hearing upon issues relating to all 
matters specified in the protest as grounds for setting aside 
the grant, except with respect to such matters as to which 
the Commission, after affording protestant an opportunity for 
oral argument, finds, for reasons set forth in the decision, 
that, even if the facts alleged were to be proven, no grounds 
for setting aside the grant are presented. The Commission 
may in such decision redraft the issues urged by the pro- 
testant in accordance with the facts or substantive matters 
alleged in the protest, and may also specify in such decision 
that the application be set for hearing upon such further issues 
as it may prescribe, as well as whether it is adopting as its 
own any of the issues resulting from the matters specified in 
the protest. In any hearing subsequently held upon such 
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application issues specified by the Commission upon its 
own initiative or adopted by it shall be tried in the man- 
ner provided in subsection (b) of this section, but with 
respect to issues resulting from facts set forth in the 
protest and not adopted or specified by the Commission, 

on its own motion, both the burden of proceeding with the 
introduction of evidence and the burden of proof shall be 
upon the protestant. The hearing and determination of 
cases ariSing under this subsection shall be expedited by 
the Commission and pending hearing and decision the effec- 
tive date of the Commission's action to which protest is 
made shall be postponed to the effective date of the Com- 
mission's decision after hearing, unless the authorization 
involved is necessary to the maintenance or conduct of an 
existing service, or unless the Commission affirmatively 
finds for reasons set forth in the decision that the public 
interest requires that the grant remain in effect, in which 
event the Commission shall authorize the applicant to utilize 
the facilities or authorization in question pending the Com- 
mission's decision after hearing." 


Section 314, 47 USCA 314: 


"314. After the effective date of this chapter no per- 
son engaged directly, or indirectly through any person 
directly or indirectly controlling or controlled by, or 
under direct or indirect common control with, such per- 
son, or through an agent, or otherwise, in the business 
of transmitting and/or receiving for hire energy, com- 
munications, or signals by radio in accordance with the 
terms of the license issued under this chapter, shall by 
purchase, lease, construction, or otherwise, directly or 
indirectly, acquire, own, control, or operate any cable or 
wire telegraph or telephone line or system between any place 
in any State, Territory, or possession of the United States 
or in the District of Columbia, and any place in any foreign 
country, or shall acquire, own, or control any part of the 
stock or other capital share or any interest in the physical 
property and/or other assets of any such cable, wire, tele- 
graph, or telephone line or system, if in either case the pur- 
pose is and/or the effect thereof may be to substantially les- 
sen competition or to restrain commerce between any place 
in any State, Territory, or possession of the United States, 
or in the District of Columbia, and any place in any foreign 
country, or unlawfully to create monopoly in any line of 
commerce; nor shall any person engaged directly, or in- 
directly through any person directly or indirectly control- 
ling or controlled by, or under direct or indirect common 
control with, such person, or through an agent, or otherwise, 
in the business of transmitting and/or receiving for hire 
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messages by any cable, wire, telegraph, or telephone line 

or system (a) between any place in any State, Territory, or 
possession of the United States, or in the District of Columbia, 
and any place in any other State, Territory, or possession of 
the United States; or (b) between any place in any State, Terri- 
tory, or possession of the United States, or the District of 
Columbia, and any place in any foreign country, by purchase, 
lease, construction, or otherwise, directly or indirectly ac- 
quire, own, control or operate any station or the apparatus 
therein, or any system for transmitting and/or receiving radio 
communications or signals between any place in any State, 
Territory, or possession of the United States, or in the Dis- 
trict of Columbia, and any place in any foreign country, or 
shall acquire, own, or control any part of the stock or other 
capital share or any interest in the physical property and/or 
other assets of any such radio station, apparatus, or system, 
if in either case the purpose is and/or the effect thereof may 
be to substantially lessen competition or to restrain com- 
merce between any place in any State, Territory, or pos- 
session of the United States, or in the District of Columbia, 
and any place in any foreign country, or unlawfully to create 
monopoly in any line of commerce." . 


Section 325 (a), 47 USCA 325(a): 


"(a) No person within the jurisdiction of the United 
States shall knowingly utter or transmit, or cause to be 
uttered or transmitted, any false or fraudulent signal of 
distress, or communication relating thereto, nor shall 
any broadcasting station rebroadcast the program or any 
part thereof of another broadcasting station without the ex- 
press authority of the originating station." 


Section 326, 47 USCA 326: 


"Nothing in this chapter shall be understood or construed 
to give the Commission the power of censorship over the radio 
communications or signals transmitted by any radio station, 
and no regulation or condition shall be promulgated or fixed 
by the Commission which shall interfere with the right of free 
speech by means of radio communication." 


Section 506, 47 USCA 506: 


"(a) It shall be unlawful, by the use or express or im- 
plied threat of the use of force, violence, intimidation, or 
duress, or by the use or express or implied threat of the 
use of other means, to coerce, compel or constrain or at- 
tempt to coerce, compel, or constrain a licensee -- 
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(3) to pay or agree to pay more than once for 
services performed in connection with the con- 
duct of the broadcasting business of such licensee; 
or 


'(4) to pay or give or agree to pay or give any 
money or other thing of value for services, in 

connection with the conduct of the broadcasting 
business of such licensee, which are not to be 

performed; 


"(b) It shall be unlawful, by the use or express or im- 
plied threat of the use of force, violence, intimidation or 
duress, or by the use or express or implied threat of the 
use of other means, to coerce, compel or constrain or 
attempt to coerce, compel or constrain a licensee oF any 
other person -- 


(2) to accede to or impose any restriction upon 
such production, preparation, manufacture, sale, 
purchase, rental, operation, use, or maintenance, 
if such restriction is for the purpose of preventing 
or limiting the use of such articles, equipment, 
machines, or materials in broadcasting or in the 
production, preparation, performance, or presen- 


tation of a program or programs for broadcasting; 
or 


(3) to pay or agree to pay any exaction on account 
of the broadcasting, by means of recordings or trans- 
criptions, of a program previously broadcast, pay- 
ment having been made, or agreed to be made, for 
the services actually rendered in the performance 

of such program." 


STATEMENT OF POINTS ON APPEAL 


The Commission erred on 14 March 1958, in denying a hearing 
on Federal's protest (filed by Federal on 18 June 1954) challenging the 
renewal of the WBBF broadcast license and the transfer of control of 
WEBF to the corporate licensee of WGVA. 
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SUMMARY OF THE ARGUMENT 
I 


The 1956 amendment to Section 309(c) of the Act cannot apply to 
construction of language of a 1954 protest. Congress never intended 
such retroactivity and the Commission assured Congress if the amend- 
ment were voted, no such retroactive use would be made thereof. Any- 
how, even if applicable, the Commission is required to grant a hearing 
since grounds for revoking the challenged grant are specified in the 
protest. 


II 


The transfer of control issue was before the Commission; there- 


fore, it was error to hold that it was not. 
TI 


Having found as a fact that which was not a fact, (i.e., that it was 
"necessary to renew WBBF's license so as to allow an existing service 
to continue in operation pending decision ) the Commission exposes it- 


self as unworthy of belief. 
IV 


The Commission failed/refused to even consider the public interest 
in approving WBBF's refusal to permit rebroadcast by WSAY. 


V 


The Commission erred in failing/declining to consider legislative 
intent in construing Section 325(a); its construction is arbitrary and 


capricious. 
VI 


The Commission wants WBBF to decide on what program material 
is important enough to be rebroadcast by WSAY. It is a kindness to 
characterize that ruling of the Commission as gross error, see 47 USCA 
326. It also wants WBBF to charge a second time for what WBBF has 
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already been paid for in full -- and that is contrary to law, and public “| 
policy -- see 47 USCA 506(a-3-4; b-2-3). 4 


Vil 


(a) The Commission improperly accepted defensive allegations 
of WBBF, Inc. in disposing -- as upon demur or summary judgment -- 
of Federal's protest. 


(b) The Commission erred in holding (1) that the WBBF/WGVA on" 
overlap was "unsubstantial" and (2) "appreciable"; and, more, the policy . 
against monopoly and restraint of trade was ignored. 


(c) The Commission erred in refusing to let Federal show that the ss 
WBBF/WGVA joint rate discount threatened Federal's ability to program a 
Superior material for the Rochester public. 


Vill s 
The Commission's rule on rebroadcasting, Section 325(a), is contrary 6 
to law. x 
Xx 
The Commission should have allowed argument on the issue of " 


whether the 1956 amendment to Section 309(c) could be applied to Federal's 
1954 protest. In refusing/failing to even listen to argument on that issue, 


the Commission violated its clear duty to proceed in a legal, fair and 
reasonable manner. 


THE ARGUMENT 
I. 


By specifying, in the 1956 amendment to Section 309(c), the basis 
upon which the Commission could decline to grant a hearing, the Congress 


did not intend to authorize retroactive application as to the language in 
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protests drafted under less stringent criteria. If a protestant were 
allowed to amend his protest so as to meet, if he could, the test speci- 
fied in the amended Section 309(c), then it would be lawful to apply the 


1956 amendment to the revised protest. 


It was error for the Commission to refuse to allow Federal to 
allege, at oral argument, matters outside the text of the protest but 
which were provable at the desired hearing; or, if oral allegation seemed 
too informal, the Commission should have invited Federal to submit a 
formal redrafted protest. 


If the Commission had allowed Federal to reshape its protest with 
the amended 309(c) in mind, then the 1956 amendment to Section 309(c) 
would fairly have been applicable. Further, the Commission is estopped 
to seek retroactive application of Section 309(c) in cases like the present 
one since it is not within the "special circumstances" which, according 
to assurances given by the Commission to the Congress, were the "only" 
cases where the Commission would even want to apply the 1956 amend- 
ments to predated protests. : 


And, even if the 1956 amendments do apply to Federal's 1954 pro- 
test, the Commission erred in concluding that no hearing was warranted. 
It should be noted that in paragraph 9 of the decision appealed from 
(the decision of 14 March 1958) the Commission set out to show that 
there was no "merit" in Federal's argument regarding the transfer of 
control issue. The Commission proceeded to discuss procedural details 
only, and then -- having not once alluded to anything that anyone could 
consider as being related to the merits -- the Commission contentedly 


concludes that Federal's point "lacks merit." 
If agencies such as the Commission are to justify the continued 


exercise of their adjudicative powers, they must be more flexible than 


the courts in reaching and basing their decisions on the merits. If such agencies 


8 ; Garey ‘ 
See p.9, supra, quoting from p. 2205 of "US Code Congressional and 
Administrative News", Volume 2, 84th Congress, Second Session, 1956. 
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as the Commission are going to withhold the exericse of their vaunted 
expert knowledge and place reliance on such non-meritorious pleas. (or 
avenueS ofescape) as evidenced inthe cited paragraph 9, they are but 
Ssmudgy and inaccurate copies of the layman's concept of the courts they 
are supposed to better in their field; for, the courts long ago came to 
grips with the problem of form versus substance, and it is the unusual 


case which today rejects the merits in favor of procedure. 


II 


Federal's protest of 18 June 1954 included the transfer of control 
issue; i. e., Star's acquisition of WBBF, Inc. The mere fact that the 
title of the protest identified the WBBF license renewal proceedings could 
not delimit or supersede the text of the protest which included an attack 
on the transfer of control ruling. A mere reading of the protest estab- 
lishes beyond cavil that Federal relied upon all prior pleadings, includ- 
ing its opposition to acquisition of WARC, Inc. (now WBBF, Inc.) by the 
licensee of WGVA. The Commission's rule respecting rebroadcasting 
has not yet been tested in the courts. As hereinafter set forth, that 
rule is invalid. The Commission, however, regards its rebroadcast 
rule as inviolate, and it rejects Federal's allegations because they are 
inconsistent with the Commission's own prior pronouncements! Judges 


have long realized that court decisions are, at best, the moment's best 


effort to resolve a problem; i. e., reconsideration of the problem qua 


problem is always possible. It is inappropriate, to say the least, for 
an administrative agency -- expressly composed of political partisans, 
and expressly charged with resolving technical problems in a changing 
world -- to regard its prior fiat as being as unchangeable as a believer 
regards holy writ. 
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Til 


Clearly, it was not necessary for the Commission to renew the 
WBBEF license when it did. In finding that it was necessary so to do, 
the Commission made a finding of fact when no fact existed. Andso? 

It suggests that other findings of the Commission are equally unassociated 
with fact or public interest, convenience, and necessity. This invites 
the phrase about false in one, false in all. Perhaps more exact would 
be -- indifferent in one, indifferent in all; for, here the Commission has 
clearly adopted a cavalier attitude with respect to the matter. One may 
well wonder if the Congress would again entrust the Commission with 

the powers granted by the 1956 amendment to Section 309(c) now that the 
Commission has shown that it is willing to make a finding of necessity 


when no necessity exists. 


IV 


The Commission must look to the public interest, convenience, and 
necessity. In upholding WBBF's refusal to permit rebroadcasts, the 
Commission looked only to private interests. Why? To protect the big 
networks? Maybe. To hurt Federal? Maybe. But these and other 
"maybes" are not here at issue. All that matters is that the Commis- 
sion must look to the law and the facts and it must then act upon considera- 
tions of public interst, convenience, and necessity; and no other. Here 
it did not. Here the about-face executed by the Commission (the rule of 
15 May 1952 compared with the amendment of 30 October 1952 -- FCC 52- 
1372, 9 RR 350) is such as to catch the interest of even the least sus- 
picious of men. Does it really require a Suspicious nature to suppose 
that the network officials descended on the Commission like several tons 
of brick after they read the Order of 15 May 1952? And, of course, 
the Commission disowns the right to control the networks! It took 
Congress, however, to put an end to the relationship between former 
official positions and immediate reward by such interests as were saved 
by the modifying order of 30 October 1952. 
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In construing Section 325(a), the Commission was obligated to take 
account of the legislative intent. It refused/failed to do so. It is irra- 
tional to assume that Congress intended Section 325(a) to invest a broad- 
caster with the power to control the rebroadcast of programs in which 
he, the broadcaster, had no interest. Clearly, only the station which 
had an interest in the material (i.e., the "originating station", not the 
satellite or repeating station) could, resonably, have been intended to 
possess the veto power conferred by Section 325(a); and then only if it, 
rather than the sponsor, originated (i.e., produced, paid for, and owned) 
the program. Thus, when the Congress first enacted the language which 
constitutes Section 325(a), the Senator in charge of the Bill gave, on the 
floor, the following justification and explanation (in support of the confer- 
ence report); -- 


“Myr, DIGG, © * *, 


"As to section 28, providing that no person, firm, 
or corporation shall rebroadcast the material broadcast 
by a Station without that station's consent, it is, I think, 
a very necessary provision. Otherwise we would have 
a broadcasting station spending a large amount of money 
to prepare and present a program as a program from 
that station, and then under the modern methods of re- 
broadcasting it could be picked up and broadcast from 
other stations, and particularly over the wired wireless, 
and money charged for listening to it. The provision 
referred to does not prevent rebroadcasting, but it does 
require those who would rebroadcast to get permission 
from the original broadcaster. * * *," 


The above quotation is from page 2880 of the Congressional Record for 
3 February 1927. Senator Dill (State of Washington) obtained the floor 


to present the conference report on page 2869, and the report was adopted 
on page 2882. 
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VI 


It was gross error for the Commission to empower WBBF to predi- 
cate refusal of rebroadcast permission to WSAY on ground that the pro- 
gram involved was not of sufficient importance (public interest) to justify 
rebroadcast. It was equally gross error for the Commission to threaten 
to exercise reviewing authority upon the same basis. Such practice gives 
WBBF censorship powers over WSAY. Sucha test, when applied by the 
Commission, gives the Commission censorship powers over WSAY. The 
law says ''no" to this. See 47 USCA 326. It was also error -- albeit 
less egregious -- for the Commission to empower WBBF to charge a 
second time for what it had already received full payment. See (3) and 
(4) of (a), and (2) and (3) of (b) of 47 USCA 506. 


Vil 


(a) The Commission was not free to accept the defensive declara- 
tion of Intervenor -- indeed, the prior ruling of this Court of Appeals in 
Appeal No. 12,494, so held -- and the Commission could not conclude, 
upon the record before it, that the WBBF/WGVA discount was reasonable-- 


anyhow, that was not the real issue. 


(b) The Commission cannot make findings just to suit the moment 


-- in holding the WBBF/WGVA overlap "'unsubstantial" for purposes of 
tT 


approving single ownership of those stations, the Commission was not 
nee tae 


Ty RN et ER Ae Ra, 


later free to hold that the overlap was so appreciable" as to justify a a 
Sere SAT rr erry: 


tall 


tee eee 
__ 25% rate reduction. __The approval of single ownership for both WBBF 


Le FN Ne ne aa 
ee 


and WGVA violated th e the policy « declared in 47 USCA 314. 


ee 


(c) The Commission\fust allow Federal to show that Federal's 
economic ability to continue to give superior programs to the Rochester 
public is threatened by the competition from WBBF/WGVA discount rate 
combination. This is the real thrust of Federal's issue on the discount 


rate. To deny the materiality of such an issue is to ignore public interest, 





36 


see footnote 4, in COLORADO RADIO CORP. v. FEDERAL COMMUNI- 
CATIONS COMMISSION (1941), 73 App. D.C. 225, 227, 118 F. 2d 24, 
where this Court said: "Economic injury to a licensee can be relevant 
to the issue of public interest."" Further, as the Supreme Court said 
in FEDERAL COMMUNICATIONS COMMISSION v. SANDERS RADIO 
STATION (1940), 309 U.S. 470, 475-476: -- 


"Plainly it is not the purpose of the Act to protect 


a licensee against competition but to protect the public. 
* *K xX 


"This is not to say that the question of competi- 
tion between a proposed station and one operating under 
an existing license is to be entirely disregarded by the 
Commission, and indeed, the Commission's practice 
shows that it does not disregard that question. It may 
have a vital and important bearing upon the ability of 
the applicant adequately to serve his public; it may 
indicate that both stations -- the existing and the 
proposed -- will go under, with the result that a portion 
of the listening public will be left without adequate 
service; it may indicate that, by a division of the field, 
both stations will be compelled to render inadequate 
service. These matters, however, are distinct 
from the consideration that, if a license be granted, 
competition between the licensee and any other exist- 


ing station may cause economic loss to the latter. 
* KX x TT 


Vill 


The Commission's rule respecting rebroadcasting, Section 325(a), 
adopted by the Commission on 15 May 1952, and amended 30 October 
1952, is arbitrary since it is based on no logical grounds, unreasonable 
since no valid reason supports it; contrary to law since the evident 
intent of Congress was ignored or frustrated -- see, especially, the 
legislative history, pp. 2869, 2882, Congressional Record for 3 February 
1927, cited in Part V above --; and, contrary to the long standing public 
policy of the United States Government since it gives such control as is 


ee 
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a normal incident of ownership to a broadcast licensee merely because 
his station broadcasts the subject material; and it is contrary to all 
pertinent considerations of public interest, convenience, and necessity 
since rebroadcasting is at least presumably in the public interest if the 
first broadcast was in the public interest, unless (as is silly to suppose) 
heard by every member of the public -- anyhow, a hearing on that point 
would help the Commission reach a decision that did take account of the 


public interest instead of private interests. 


IX 


When the Commission decided to try to make the 1956 amendments 
to Section 309(c) retroactive, the Commission should have allowed counsel 
to be heard on that issue; and, the question respecting that issue should 
have been resolved before oral argument on the adequacy of Federal's 
protest. It is suggested that this Court of Appeals should instruct the 


Commission in its duty to hear before it decides. 


CONCLUSION 


For the foregoing reasons appellant respectfully urges this Court 
of Appeals to vacate the Commission's decision of 14 March 1958, and 
to instruct the Commission to order, at an appropriate early date, a 
full evidentiary hearing on Federal's protest of 18 June 1954 regarding 
the transfer of control issue (including the question of whether the compe- 
tition resulting to WSAY from the joint discount rate of WBBF/WGVA is 
contrary to the public interest) and the rebroadcast issue, such rebroad- 


cast issue to be determined by the Commission upon the facts to be 
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developed at the hearing with Federal being free to submit evidentiary i 
materials that invalidate, if they can, the criteria addpted by the Com- : 
mission in its modifying order respecting Section 325(a) dated 30 October = 
1952. re 
Respectfully submitted, . 

CHARLES F. O'NEALL ae 

nes 


1625 K Street, N. W. 
Washington 6, D. C. 


Attorney for Appellant 
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STATEMENT OF QUESTIONS PRESENTED 


The issues, as agreed to by the parties in their 


prehearing stipulation accepted by the Court, are correctly 


set forth in appellant’s opening brief. Appellee and 
intervenor reserved the right to argue that one or more 


of said issues are not properly before the Court. 
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No. 14, 418 
FEDERAL BROADCASTING SYSTEM, INC., Appellant 
a 


FEDERAL COMMUNICATIQNS COMMISSION, Appellee 


WBBF, INC., Intervenor 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 





On March 1, 1954, station WBBF, Rochester, New York, 
applied for renewal of its license (R. 1). On May 20, 1954 
the Commission granted the renewal application. The appellant 
filed a protest against this action on June 21, 1954, alleging 
that renewal was contrary to the public interest for two reasons: 
(1) appellant, who operates Station WSAY in Rochester, had 
requested blanket permission. from WBBF to rebroadcast any of 
its programs for which the production costs had been paid by 
someone other than WBBF, e.g., the network or a sponsor, and 
had been refused such permission; (2) WBBF, Inc., which also 
owned Station WGVA in Geneva, New York, was offering adver- 
tisers a lower combination rate if they would buy time on both 


stations, thus allegedly winning business away from appellant's 


-2- 
Station and impairing his ability to operate. (R. 21) The 
protest argued that WBBF‘s refusal to give appellant blanket 
permission for rebroadcasting was a form of suppressing con- 
petition. The Commission on July 16, 1954 dismissed Federal's 
protest on the ground that Federal had not specified with 
particularity facts showing why WBBF‘s license should not be 
renewed. 

On appeal, this Court reversed the Commission, finding 
that Federal had specified with particularity sufficient facts 
to meet the statutory requirements of Section 309(c) of the 
Act. (Federal Broadcasting System v. Federal Communications 
Commission, 97 U.S. App. D.C. 293, 231 F.2d 246). Between the 
date of oral argument before this Court and its decision, the 
protest provision of the Communications Act (Section 309(c)) 
was amended. Before amendment the section required hearing 
on protests which showed the protestant to be a party in 
interest and specified with particularity the facts relied on 
as showing the grant to be contrary to the public interest, 
(66 Stat. 715) After amendment it specified that protests 
meeting these requirements should be considered either at an 
evidentiaes hearing or at an oral argument, as on demurrer, if 
the Commission believed it could find that “even if the facts 
alleged were proven, no grounds for setting aide the grant are 
presented", 70 Stat. 3. The Court in its decision noted the 


amendment and said, "We do not deem it necessary or appropriate 


to decide here and now whether the new legislation is to be 
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applied retrocatively, or, if it is to be so applied, in what 
manner (if at all) it affects the present case." 

On the remand the Commission determined it should proceed 
under the amended Section 309(c). It ordered oral argument 
on the question whether, if the facts alleged in the protest 
were to be proved, grounds have been presented for setting 
aside the grant of the renewal application (R. 58, 61). Oral 
argument was held on July 12, 1957 (R, 78-148). The oral argu- 
ment having been interrupted by an air raid alert, the Chairman 
of the Commission suggested and the parties, including the 
appellant agreed, that the remainder of their presentation would 
be by way of written brief (R. 122). Such a brief was in fact 
filed by appellant on August 6, 1957 (R. 141-148). 

On March 14, 1958 the Commission issued its Decision 
rejecting Federal*s arguments that WBBF's refusal to grant 
Federal the blanket permission to rebroadcast its programs 
which appellant had requested or WBBF*s combination rates with 
WGVA were contrary to the public interest or constituted grounds 
for setting aside the renewal grant. (R. 149, 162). From this 


action of the Commission the instant appeal has been taken. 


SUMMARY OF ARGUMENT 
Ee 

The Commission properly applied the demurral procedure 
provided by the 1956 amendment to Section 309(c) of the 
Communicatigqns Act, 70: Stat. .3, to its consideration upon 
remand of appellant's protest. See Federal Broadcasting 
System Vv. Federal Communications Commission, 99 U.S. App. D.C. 
320, 239 F.2d 941. The Commission's action in- so doing was 
wholly consistent with its statements of intent to the Congres- 
Sional Committee at the time the amendment was adopted. Nor 
did any change in language of Section 309(c) require the 
Commission to permit appellant to expand the scope of its 
factual allegations in considering whether an evidentiary 
hearing on the protest was required. 

i 
The Commission correctly confined its consideratim of 


the protest to the renewal of station WBBF. The ea@wlier trans- 


fer of control of the station, though objected to by appellant, 


had not been the subject of any protest within the thirty 

day period specified by Section 309(c). Thus the protest 
appellant did file on June 18, 1954 would have been untimely 
insofar as the transfer was concerned even if it had in fact 
attempted to bring the validify of the transfer into issue. 

As inspection thereof makes clear, however, and as exemplified 
by appellant*’s own pleadings before the Commission and in the 


Court prior to the remand, the protest, though making indirect 


wr 


— 


references to the transfer, did not purport to be directed 
against it. 
Iil, 
The refusal of WBBF to grant in advance blanket authority 


to appellant to rebroadcast over its station in the same com- 


munity all programs in which WBBF had not shared in the produc- 


tion, was not in violation of Section 325(a) of the Communica- 
tions Act or the Commission's rules thereon. Appellant’s 
construction of the Act was properly.rejected by the Commission 
in rule-making proceedings Conmducted in 1952, as an attempt 
to rewrite the Act rather than to interpret it. The Commis- 
sion*s construction is called for by both the language of 
the Section and its legislative history. And while the Commis- 
sion has properly held that the originating station's power 
to refuse febroadcast permission is subject to the governing 
public interest and that it might in particular situations 
be contrary to the public interest to refuse rebroadcast 
requests, refusal of a blanket undetailed demand such as was 
here involved, clearly is not such an abuse of statutory 
authority. 
rv. 

Nothing about the discount rates offered advertisers 
who purchase a fixed amount of time over both stations WBBF 
and WGVA, Geneva, N.Y., indicate any practice contrary to 


the public interest. No one is required to purchase time 
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over both stations, and the discount rate offered those who 


choose-to purchase time on both is not an unreasonable 


competitive practice in view of the fact that the rural 


service areas of the two 
ing these discount rates 
appellant‘s station, has 


implication raised, that 


adverse effect upon WSAY' 


interest. 


stations overlap. Nor, even assum- 
resulted in loss of some revenue by 
any showing been made, or any 

this was likely to result in any 


s ability to operate in the public 


a SP gs 
ARGUMENT | 
Appellant's discursive brief raises two.types of issues. 


These are (1) a number of points directed to the procedure 


adopted in, and scope of, the proceedings held by the Commis- 


Sion on remand from the original decision of the Court in its 
1956 decision (97 U.S.App.D.C. 293, 231 F. 2d 246), and (2) 
several arguments directed to the merits of the Commission's 
determination that appellant had shown no grounds for denial 
of WBBF*s renewal because of its failure to afford appellant 
blanket rebroadcast authority and its practice of offering 
certain discounted rates to sponsors purchasing large amounts 
of time on both WBBF and WGVA, which are under common ownership. 
As we shall show all of these arguments are clearly erroneous. 
I. THE PROCEDURE FOLLOWED BY THE COMMISSION 
ON REMAND AND THE SCOPE OF THESE PRO- 
CEEDINGS WAS REASONABLE AND LAWFUL. 

In addition to its arguments on the merits (see Point ITI, 
infra) appellant raises a procedural question as to the pro- 
priety of the Ccnulonton applying on remand the demurral 
procedure, expressly provided as an alternative to an evi- 
dentiary protest hearing in a 1956 amendment to Section 309(c) 
of the Act, to a protest proceeding initiated in 1954. It also 
finds error in the failure of the Commission to expand the 
protest proceeding to include consideration of a previous 


transfer of control over station WBBF to which appellant had 
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L 
objected but not by way of protest. Neither of these argu- 


ments have any semblance of validity. 


A. The Commission Properly Applied 
Section 309(c) As Amended, to 


Appellant's Protest. 


After the previous appeal from dismissal of this protest 
(Federal Broadcasting System v. Federal Communications Commis- 
Sion, (97 U.S.App.D.C.293, 231 F. 2d 246) had been argued but 
before it had been decided by this Court, Section 309(c) of 
the Communications Act was amended. Prior to the amendment 
the section required the Commission to hold a “hearing” on the 
issues set forth in a protest, whenever the protest showed 
(1) that the protestant was a party in interest to the applica- 
tion which had been granted, and (2) specified with particularity 
the “fact, matters and things relied upon". See 66 Stat. 715. 


This language raised serious questions as to whether the Commis- 


iF, Appellant also purports to find reversible error in the 
Commission’s conclusion (R.61) that the effectiveness of the 
protested renewal grant should not be postponed since “the 
authorization was necessary to the maintenance or conduct of 
an existing service” within the meaning of Section 309(c). 
This statement it suggests (Br. 29,33) is inconsistent with 
the Commission’s footnote referenced to Sections 9(b) of the 
Administrative Procedure Act 5 U.S.C. 1008(b) and 307(d) of 
the Communications Act as requiring the same result of contin- 
ued operation by WBBF, pending competition of the hearing on 
the renewal application, even if the Commission had not been 
able to make the statutory finding required under Section 309 
(c) for keeping a protested grant in effect. We need not 
speculate, however, whether these provisions were mutually 
exclusive as appellant appears to believe, or tc~-extensive 

as the Commission concluded, since in any event the result 

is the same and WBBF could not be taken off the air while the 
protest proceeding was in progress before the Commission. 
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Sion could avoid evidentiary hearings, even in the most clearly 
appropriate circumstances,by demurring to the allegations of error 
advanced in the protest. The amendments of 1956 clarified this 
amibiguity by expressly giving the Commission two alternative 
procedures for handling protests. When a protest was found to 
satisfy the basic statutory requirements of standing and speci- 
ficity the Commission could eitherorder an evidentiary hearing 
immediately or order oral argument to determine whether the 
matters relied on by the protestant, assuming the facts alleged 
to be true, would present grounds for setting aside the grant 
(70 Stat.3). 

The Commission in its order of May 29,1957 following the 
remand did not set the protest for .an evidentiary hearing. (R.58) 
Instead, it ordered oral argument, following the procedure 
specified in the 1956 amendments. The Commission relied on 
Federal Broadcasting System v. Federal Communications Commission, 
(Case No. 13,235), 99 U.S. App.D.C. 320, 239 F. 2d 941, as 
support for its position that the procedure provided in the 
1956 amendments could be employed in handling protests filed 
before then. In that case the Court had affirmed the Commis- 


sion’s action in acting pursuant to the 1956 amendments in 


dealing with a protest which had been filed before the amendments. 


mY, This Court in its decision below, 97 U.S. App.D.C. 293 at 
297, 231 F. 2d 246 at 250, suggested, but did not decide, that 
a demurral procedure might have been appropriate under the 

old language of Section 309(c). 
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The Commission there had relied on other portions of the 1956 
amendments to Section 309(c) in refusing to stay a protested 
application pending disposition of the protest, under circum- 
stances where a stay would admittedly have been required under 
the original language of the Section. In holding that the 
Commission had proceeded correctly the Court said: 

“Petitioner says this gave the amendment 

retroactive effect whereas it could validly 

be applied prospectively only. Yet it was 

applied to'a situation which was current. 

We are by no means clear that this gave the 

amendment retroactive effect. If it did it 

was only in the sense that the proceedings 

had originated previously, although they had 

not run their full course. In any event, 

unless reliance by the Commission upon the 

change in legislation deprived petitioner of 

a right protected by the Due Process Clause 

the amendment validly could be applied retro- 

actively.” (99 U.S. App.D.C. at 323,239 F. 2d 

at 944) 

Appellant in his brief alleges that the Commission gave 
retroactive effect to the 1956 amendments here in a situation 
where it had promised Congress it would not. To support this 

allegation appellant quotes (Br. pp.8-9) a letter sent by the 
Chairman of the Commission to a senator when the amendments 
were under consideration. Unfortunately appellant's brief 
omits vital parts of the quoted material. The full text of 
the paragraph quoted by appellant, as set forth in the foot- 
/ 
note, discloses that the Commission was not promising 


_3/ “Finally, with respect to the question of the possible 


retroactive effect of the enactment of S. 1648 upon 
protest proceedings which are presently pending before 
the Commission or on appeal in the courts, we wish to 
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to apply the old Section 309(c) to any and all matters which 
might come before it for determination concerning protests 
which had been filed before enactment of the new section, 
Rather, the Commission indicated that, despite the fact that 
it might have authority to do so, it would not reconsider 
any determinations it had already made as to whether eviden- 
tiary hearings were required or whether the effectiveness of 
protested grants should be stayed. Here there was no problem 
of reconsideration, for the Commission, having originally 
found the protest defective, had not yet made a determination 
that there should be an evidentiary hearing at the time the 
amendment was passed. 

The only other arguments made by appellant on this point 
are equally without substance. It contends (Br.30-31) that 


even if the Commission could consider the protest on demurrer 


__3/(Cont'd) reaffirm the position expressed in the letter 
to Congressman Harris which was read into the record 
last Thursday by the Acting General Counsel. The Com- 
mission is of the opinion that in the absence of any 
congressicnal statement of intent on the matter, it 
might be legally possible for the Commission to recon- 
sider previous determinations as to whether evidentiary 
hearings are required or the effectiveness of grants 
should be postponed, However, we do not believe that 
the public interest would be served by reconsidering 
these determinations in theprotest proceedings still 
pending before theCommission. ‘The only exception to 
this view which the Commission has is with respect to 
cases where the Commission has issued a final decision 
denying a protest either before or after heawing, and 
in which, pending a court appeal, the grantee has con- 
structed its station and begun operation. Under these 
special circumstances the Commission believes that if 
it is reverged by the Court of Appeals, it should have 
the opportunity, in the event that the amendments to Sec- 
tion 309(c) have been enacted into law, to conduct any 
further proceedings upon the basis of the amended language 
of Section 309(c)." See S.Rept.No.1231,84th Cong. Ist Sews. 
p.10. 


ie De we 
by applying the 1956 amendments, it could only do so by allow- 
ing the protestant to amend the protest to meet the allegedly 
different test specified in the amended protest provision or 
alternatively to argue matters not raised in the protest but 
allegedly provable if any evidentiary hearing were to have 
been ordered. This outeutiion: in turn, apparently rests upon 
the fact that under the original language of Section 309(c) a 
protestant had to set forth with particularity the “facts, 
matters and things relied upon, but shall not include issues 
or allegations phrased generally”, whereas in the 1956 wording 
the quoted phrase was changed to read “the facts relied upon 
by the protestant as showing that the grant was improperly 
made or would otherwise not be in the public interest.” But 
it is perfectly clear that this revision in language was pri- 
marily if not exe hisively Stylistic and certainly did mt 
expand the nature of the material to be pleaded with particu- 
larity or in any other way change “the test” specified in the 
section to be met as condition precedent to any consideration 
of a protest on its merits. See H.Rept. No. 1051 on H.R. 5614, 
84th Cong. lst Sess., Passim; S. Rept. No. 1231 on H.R.5614, 
84th Cong., lst Sess., Passim. 

Similarly there is nothing to appellant*s contention 

(Br. 11-12), that the Commission misapplied the amended Sec- 
tion 309(c) by Setting the protest for oral argument to con- 


sider “whether, if the facts alleged in the protest were to 


be proven, grounds have been presented for setting aside the 
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grant of said applicant” (emphasis added). Contrary to appel- 
lant's contention the Commission was not rewriting or unduly 
limiting the scope of the oral argument by including the under- 
lines words, For while they do not appear, in terms, in the 
fourth sentence of Section309, authorizing demurrer where the 
Commission finds that “even if the facts alleged were to be 
proven, no grounds for setting aside the grant are presented”, 
the words “facts alleged” obviously relate back to the language 
in the third sentence requiring “Any protest.../to/...specify 
with particularity the facts relied upon ...as showing the 
grant was improperly made or would otherwise not be in the 
pubiic interest, 

In sum, as the quotation from Federal, supra, indicates, 
the Commission was free to proceed under the new section as 
long as no substantial right of appellant was infringed. 
Obviously no substantial right was affected by requiring 
appellant to show at oral argument instead of at an evidentiary 
hearing that, assuming appellant‘s factual allegations to be 
true, grounds were presented for setting aside the protested 


grant. 


B. The Protest Was Properly Considered By the 
Commission to be Directed Solely to the 


Renewal of WBBF*s License and not the 
Earlier Transfer of Control, 





The Commission's decision (R. 149) treats the appellant*s 
June 21,1954 protest as directed solely against renewal of 
WBBF's license, Appellant argues (Br. p. 32) that the Commis- 


sion erred in not also considering the. protest as directed 


—) 
against the grant on October 26, 1953 of an application for 
transfer of control of WBBF. The Commission's conclusion, 
however, was dearly correct, 

The appellant did file a timely petition for reconsider= 
ation of the grant of October 26, 1953. It did not, however, 
file any protest against the grant of the transfer within the 
30-day period after such grant allowed by statute. On May 20, 
1954 the Commission denied the petition for reconsideration, 
This action was never appealed by Federal. Federal now seeks 
to interpret its protest of June 21,1954 against the May 20, 
1954 renewal of WBBF's license as a protest against the grant 
of the transfer seven months before the renewal. 

Obviously, the “protest” which was filed on June 21, 

1954 could not have been a timely protest against the grant of 
the transfer application on October 26,1953. In any event 
examination of the protest indicates that it did not purport 
to be a protest against grant of the tranatar apgitcarion. 
Its full title is “Protest to Grant of Renewal and Request 
for Hearing” (R. 21). The text of the protest does not 
allege or cite evidence to indicate that the transfer was in 
any way contrary to the public interest. The protest states: 
"Federal directs the protest herein to the grant of the said 
renewal without hearing and petitions that the application of 
WBBF, Inc. for renewal if its license be set for hearing upon 


the issues hereinafter set forth in the said protest, together 


with such further specific issues, if any, as may be prescribed 
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by the Commission.” (Emphasis added) (R. 23). The issues 


specified at the end of the protest (R. 30) do not so much 
as mention the transfer, nor refer to it even indirectly. 
No suggestion that the protest was-directed against the 
transfer was contained in Federal‘s appeal papers in Case 
No. 12,494, and Judge Washington's decision accordingly 
treats the protest as being directed against the WBBF 
renewal. 

The only basis for appellant*s present claim with 
respect to the transfer application is that Paragraph 16 
(R. 29) of the protest “incorporates by reference” certain 
prior pleadings which:were directed against the transfer, 
Since the pleadings thus referred to did not purport to 
be protests under Section 309(c), a passing reference to 
them in a protest to an entirely different Commission action 
could not serve to convert this pleading into a protest also 
directed against the transfer, even if such a protest would 


otherwise have been timely. 


II, THE COMMISSION PROPERLY FOUND FEDERAL'*S 
PROTEST ADVANCED NO GROUNDS FOR SETTING 
ASIDE THE WBBF RENEWAL GRANT. 





On the merits the:Commission, after oral argument, consid- 
ered the two practices of the intervenor set forth in appel=- 
lant’s protest as grounds why renewal of WBBF*s AM station 
license would not be in the public interest. These were, 


first of all, the refusal of WBBF, like its predecessor, to 


give advance, blanket approval to Federal to rebroadcast over 
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WSAY all programs for which WBBF had no direct programming 
production responsibility, and secondly the combination rate 
offered to sponsors advertising in a sufficient amount over 
both WBBF and WBVA, stations commonly owned and overlapping 
in their service area. The Commission"’s conclusions in this 
area and the reasons given therefor are clearly lawful and 
reasonable, 
A. The Rebroadcast Question 
Section 325(a) of the Communications Act provides in 

parts: 

“Nor shall any broadcasting station rebroad- 

cast the program or any part thereof of 

another broadcasting station without the 

express authority of the originating station.” 
We have here an adie situation, insofar as the Cinnunboations 
Act is concerned, in which the Congress has provided broadcast- 
ing stations with a special property right. Questions are 


presented, however, as to who, in a given situation, is the 


“originating station” entitled to enjoy the right of approval 


or refusal, and to what extent may this right he limited by 


other public interest considerations, 

This question is not a new one and was the subject of 
extensive rule making proceedings in 1952 inwhich Federal'’s 
principal owner, Gordon Brown, participated fully. As a result 
of these proceedings before the Commission concluded in a 
Report and Order of May 15, 1952 in Docket No. 9808, that 
the language and legislative history of the provision both 


demonstrate that the “originating station" afforded the 
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rebroadcast approval right under the section is the station 
whose signals are physically intercepted and retransmitted, 
(etther immediately or at a later time), irrespective of the 
source or ownership of the program material contained in the 
broadcast transmission,See:Report on ieontweus of Rebroadcast=— 
ing Rules, 1 Pike & Fischer, R.R. (Pt.3) 91:1131. At the same 
time theCommission concluded that. the right so given was by 
no means absolute and that a station licensed to serve the 
public interest would, as in other phases of its operation, 
have to exercise its power of refusal to permit rebroadcasting 
in a manner consistent with overall public interest (Ibid,at 
pp.91:1134=5), | | 
In a subsequent order of October 2, 1952, which modi- 
fied the rule to substitute a complaint procedure for the 
reporting system previously adopted, the Commission spelled 
out in detail its views as to the circumstances under which 
refusal of rebroadcast privileges might raise public interest 
questions and the factors it would consider in evaluating 
complained of abuse of a station*s approval powers. It 
stated (1 Pike & Fischer, R.R. (Pt.3) 91:1139): 
"However, lest there bs any misunderstanding, 

we wish to make clear that we have not said, and 

we are not saying, that legitimate property rights, 

recognized by law, may be freely appropriated by 

others through the mere device of demanding re- 

broadcast privileges. Moreover, we have not 

implied, nor are we implying that many, if not 

most, cases in which request to rebroadcast a 


station*s programs is denied may not be justi- 
fied under the circumstances there presented. 


« *8 = 


It is clear, however, that a licensee may abuse 
its right to refuse rebroadcast privileges,just 

as it may abuse other rights. -The principle 
involved is not novel. Thus, a broadcast station 
has a right to degide who shall use its facilities 
and for what type of program, but not the right to 
act arbitrarily in this respect without due regard 
to the public interest in a well-rounded program 
service, See In the Matter of Editorializing by 
Broadcast Licensees, 1 (Part 2) Pike & Fischer 

RR p.91:201. So too, even the holder of a copy=- 
right or patent cannot use it to unreasonably 
deter competition, See e.g., Interstate Circuit 
v. United States, 306 U.S. 208, at 230. 


“We do not attempt here to define the scope 
and attributes of property interests in broadcast 
material which may legitimately be entitled to 
protection, or the effect of the antitrust laws 
in this field. Nor do we seek to specify here 
the situations where such refusal is justified 
or where it is unjustified. Such determinations 
will obviously depend upon the facts of particu- 
lar cases and upon an evaluation of such factors 
as whether licensees of stations, through express 
or implied agreements or understandings, act in 
concert with each other pr with other interests 
in refusing rebroadcast requests, whether request= 
ing stations serve the same or a different area 
as the station whose program they wish to rebroad= 
cast, whether the request is for permission to 
carry a Simultaneous rebroadcast or to rebroadcast 
a program at some subsequent date, whether the 
requesting station has indicated a willingness 
to pay a reasonable share of the legitimate costs 
of the originating station, whether or not the 
other persons having interests in the program 
have requested or agreed to the rebroadcast, 
and whether the program concerned has public 
service aspects that make its wide dissemina=- 

tion to the public clearly desirable.” 


Appellant's position throughout the protest proceeding 


is primarily an attack on the Commission's interpretation of 
the Act, and the rule it adopted in 1952, Its position is 
that the protection afforded by Section 325(a) runs to a 


Station whose electrical signals are being picked up and 
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retransmitted only to the extent that such station independ- 
ently has a proprietary interest in the program material 
being transmitted. This it suggests is often not the case 
today, particularly in the case of network programs where 
the “ownership” of the program material may be in the sponsor 
or advertising agency, or perhaps the network, and where the 
individual station along the network line has no interest in 
the program except a contract right to broadcast it as a 
network affiliate, Under these circumstances, appellant 
urges, the determination as to rebroadcast rights should be 
in the real party in interest rather than the “originating 
station” in the technical sense of the term. 

Considered as an abstract question of policy under 
present day techniques of program production this view might 
have much to recommend it. But as the Commission stated, in 
its original Report of May 15, 1952, “however appealing it 
might be as a matter of policy, /this view/ requires, we 
believe, not an interpretation of Section 325(a) but a 
revision of it.” (1 Pike & Fischer, RR (Pt.3) 91:1132. 

For the legislative history of the section, exhaustively set 
out in ie Commission Report, makes perfectly clear that by 
"originating station” the:Congress which adopted the proto- 
type of Section 325(a), as Section 28 of the Radio Act of 
1927, 44 Stat. 1172, intended to give the “yes" or "no" 


power over rebroadcasting to the station whose signals were 


being physically appropriated for the subsequent rebroadcast 
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use by other stations, It may well be that in those days before 
modern network broadcasting had developed, Congress gave origi- 
nating stations this authority over rebroadcasting in the naive 
view that it would necessarily be that station which had spent 
the money and effort in developing the program material it 
broadcast -- as the quotation from Senator Dill cited by appel- 
lant (Br. 34) indicates. But this is an argument why the sec- 
tion should be modified by Congress not why it should or can be 
given a different meaning. 

Thwarted by the terms of the staute in its efforts to make 
direct deals with the commercial sponsors of (largely entertain- 
ment) programs to rebroadcast “their” programs irrespective of 
network or station approval, appellant has attempted to take 
advantage of the Commission rules, as interpreted in the two 
1952 Reports of the Commission, to achieve the identical result. 
This it has done by making a demand upon WBBF for blanket per- 
mission to rebroadcast -- in the same city at any time appellant 

sees fit -- any program carried by WBBF which the latter has had 
no role in originating or producing. When asked to specify what 
particular programs are involved or any other details, appel- 
lant responded that it was impossible to comply with this request 
since it needs advance approval in blank in order to be in a 
better position to negotiate with the sponsors or advertising 


agencies. It is the Commission's approval of WBBF's rejection 


- ess 
etal etl 


> of this unlimited demand of which appellant complains here. 
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We think it clear, in the light of the circumstances at 
hand, that the Commission determing ion was proper, if not the 
only possible one. A fixed, unalterable policy of refusing all 


rebroadcast requests on the part of any station may be contrary 


to the public interest, and this may also be true with respect 


to specific refusals under particular circumstances where the 
rebroadcast would serve a public need. It does not follow, 
however, that blanket approval of rebroadcast authority to all 
programs whose “ownership” may not be in the originating sta- 
tion is required if the public interest is to be served. Thus, 
even assuming it would be mutually to the interest of a sponsor 
of a quiz-show and the appellant to have WSAY rebroadcast the 
quiz program in the same city an hour or two after it is clear 
that the question of whether this should be authorized would be 
of little if any publicinterest. In fact, it would appear that 
the rule which appellant would have this Court impose on the 
Commission would probably be in violation of the governing 
statute, For while there are good reasons for superimposing 
a public interest obligation upon the otherwise absolute statu- 
tory right of an originating station to grant or deny rebroad- 
cast authority, it is clear that this obligation can be justi- 
fied only where a specific public purpose outweighs the private 
right, and not just to accomodate other private interests. 
Under these circumstances, we submit the Commission was 


clearly acting well within the area of reasonable discretion 





in concluding (RB. 160) that: 
“Before a question may be raised seriously 
that a station is not operating in the 
public interest evidence of a refusal to 
permit rebroadcast privileges must indicate, 
inter alia, that the refusal is based on no 
reasons at all or upon unreasonable grounds, 
and is directed to a program or programs 
having such public service aspects as to 
make its wide dissemination to the public 
clearly desirable.” 
Obviously WBBF*s actions in rejecting appellant's requests 
because of their blanket, unspecified nature, was not incon- 
Sistent with this standard. 
B. The Joint WBBF-WGVA Rates. 

Appellant's other substantive objection to the WBBF renewal 
pertains to a practice under which a 25% discount in advertising 
rates was offered to sponsors purchasing an identical number of 
Spot announcements or programs over both stations WBBF and WGVA, 


provided that a minimum of 52 announcements of 26 programs were 


ordered for each station. The two stations are under common 


ownership, WBBF being located, like appellant's WSAY, in Rochester 
and WGVA in Geneva, New York some 38 miles disant. The 0.5 mv/m 
contours of the two stations (which provide primary daytime 
service to rural areas) overlap to an appreciable degree, but 

the 2 mv/m contours (necessary for city grade service) do not. 
Consequently, neither station provides service to the other's 

city and neither station serves any towns of over 2,500 within 

the other station*s primary service area. Accordingly, the 

common ownership was entirely consistent with governing Com- 


mission policy, under Section 3.35 of its multiple ownership 





a 
rules, under which stations have been held to serve substantial 


portions of each others primary service areas only where the 


2 mv/m contours of each cover the cities in which the other 


is located. See e.g., Granite State Broadcasting Co., 12 Pike 
& Fischer, RR 387; William C. Forrest, 7 Pike & Fischer, R&R 


729; Lawton-Ft. Sill Broadcasting Co., 7 Pike & Fischer, RR 
1216. as 


Appellant does not contend that the someon ownership of 
the two stations violates the aaittinie areeeeity rules. It 
does allege, however, that the iivconas yates offered to adver- 
tisers sponsoring spot ceecuncemenss or peugranis over both 
stations in sufficient amount is contrary to the public interest. 
Its argument is basically one of unfair competition: the fact 
that the discount rates are offered induces, it is alleged, 
some advertisers who might otherwise have chosen to utilize 
appellant‘’s station to use the WBBF-WGVA comination instead, 
to the economic disadvantage of the appellant, and in turn, to 
the detriment of the public interest. | 

The trouble with this argument is two-fold. First, as the 
Commission noted in its decision (R. 161), the assertion that 
the competition from the joint rate offering over WBBF and 
WGVA is unfair is, at least, an unsupportable assumption. 

Under the circumstances where there is admittedly no forced 
taking of one station in order to secure time on the other, the 
offering of a reasonable discount for appreciable amounts of 


joint use of the two stations may, in view of the overlap in 
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service area, eer essential competitive equalizing practice 
rather than taking an unfair advantage of the ownership of the 
two stations. Secondly, there is nothing per se contrary to the 
public interest in a competitive practice, otherwise lawful, 
which divers some revenue from one station in a community to 
another, particularly in a city the size of Rochester where 
experience shows that a number of AM stations can thrive side 

by side. There is no reason to assume under such circumstances 
that a limited amount of financial loss to any one station -- 
even assuming it is not otherwise recoupable-- will significantly 
affect the public interest through degrading the overall caliber 
of broadcast service available to the community. 

In short, as the Commission found, there is nothing inherent 
in the situation presented by the appellant -- even assuming all 
of the facts it alleged are true -- to indicate that the discount 
rates offered potential advertisers over both WBBF and WGVA are 
either in themselves improper or unfair or that they are con- 
trary to the public interest in their effect upon competing 
stations in Rochester -- including appellant's. The Commission 
could properly find therefore, upon demurrer, that appellant 
had not shown, on this facet of its protest, that the grant 
of the WBBF renewal was improperly made or otherwise not in 


the public interest. 
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CONCLUSION 
In view of the above, it is respectfully submitted that 


the protest filed by appellant Federal Broadcasting Co. was 


properly denied by the Commission upon demurrer after oral 


argument, and that the instant appeal should be dismissed. 


Respectfully submitted, 


John L. FitzGerald 
General Counsel 


Richard A. Solomon 
Assistant General Counsel 


Mark E. Fields 
Counsel 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14,418 


FEDERAL BROADCASTING SYSTEM, INC., 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
WBBF, IWC., 
Intervenor. 


ON APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


This is an appeal by Federal Broadcasting System, Inc. ("Federal"), 
licensee of Station WSAY, Rochester, N. Y., from a Decision of March 
14, 1958 (R. 149-162), wherein the Federal Communications Commis- 
sion, after hearing oral argument (R. 78-122) on a "protest" theretofore 
filed by Federal (J. A. 67-103),. reaffirmed its earlier action of May 20, 
1954 renewing the license of Radio Station WBBF, Rochester, N. Y. for 
the three-year period ending June 1, 1957 (see R. 149). The case is 
before this Court for the second time. See Federal Broadcasting System 

Pursuant to the prehearing stipulation of June 25, 1958 and this Court's 
Order of June 26, 1958, the record printed in connection with Federal's 


first appeal in this matter (Case No. 12,494) will be citedasJ.A.___, and 
the other portions of the recordasR. __. 
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v. Federal Communications Commission (Case No. 12,494), 97 U.S. 
App. D.C. 293, 231 F. 2d 246 (1956). Stated chronologically the follow- 


ing matters are pertinent to the instant appeal: 


Section 325 (a) of the Communications Act of 1934 (47 U.S.C. 
325 (a) ) provides that no station shall "rebroadcast the program or any 
part thereof of another broadcasting station without the express authority 
of the originating station." Following a rule-making proceeding insti- 
tuted in 1950, with a view to clarifying the term “originating station" 
and the conditions under which a station could properly refuse to grant 
"rebroadcast" privileges, the Commission held that the station whose 
signal was utilized was the "originating station" (J.A. 39, 45), that 
other persons may have property rights in programs which cannot "be 
freely appropriated. . . through the mere device of demanding re- 
broadcast privileges" (J. A. 48), that in many instances a denial of re- 
broadcast rights is fully justified (J.A. 48), and that the situations 
where a refusal would be deemed arbitrary would have to be determined 
“on a case-to-case basis . . . in the context of all of the facts surround- 
ing any particular controversy" (Amendment of Rebroadcast Rules, 
9 RR 350, 352). Gordon P. Brown, the general manager of Station WSAY, 
and appellant's sole stockholder, actively participated in that proceeding 
(J.A. 38, 45; 9 RR 350). Though the Commission's final Report and 
Order of May 13, 1953 rejected his views regarding "rebroadcasting" 
(Amendment of Rebroadcast Rules, 9 RR 350), neither he nor Federal 
took any appeal therefrom. 


Shortly thereafter intervenor filed an application (see J.A. 1) to 
acquire 100% of the stock of WARC, INC. (now WBBF, Inc.). Appellant 
seized upon this application as a vehicle by which to reargue his "re- 
broadcast" contentions, asserting that the sellers of Station WARC (now 
Station WB BF) had refused to grant him rebroadcast privileges (J. A. 
1-9). The Commission notwithstanding these objections granted its 
consent to the transfer on August 26, 1953 (J.A. 24), and the new owners 


Emphasis supplied throughout this brief. 
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(intervenor) took over the operation of the station the next day (J.A. 55). 
On May 20, 1954, the Commission denied Federal's petition for recon- 
sideration of its August 26, 1953 action consenting to the transfer (J. A. 
104- 105).2 Federal took no appeal therefrom. 


By separate action, likewise taken on May 20, 1954, the Commis- 
sion renewed WBB F's license for the three-year period ending June 1, 
1957 (J.A. 105). Ina pleading filed June 18, 1954, appellant protested 
the renewal of WBBF's license, because of that station's refusal to 
grant WSA Y blanket rebroadcast privileges and because certain adver- 
tisers on both WBBF and on another station owned by intervenor in 
Geneva, N. Y. were granted a discount rate (J.A. 67-103). Ina re- 
sponse to that pleading it was pointed out: (1) that the protest contained 
no assertion (since it was not then the fact) that WS A Y had ever made a 
demand on the new owners of WBBF for rebroadcast privileges; 
(2) that they were not responsible for actions of the former owners; and 
(3) that the protest made no claim (since it was not the fact) that any 
advertiser was required to buy time on two stations in order to place 
advertising on one; and (4) hence that the discount rate was entirely 
proper, particularly with the signals of the two stations admittedly 
(J.A. 100) overlapping each other to some degree (J.A. 104-109). The 
Commission denied the protest (and a subsequent petition for reconsid- 
eration thereof) on the premise that the pleadings failed to state any 
public interest considerations with the degree of particularity required 
by 47 U.S.C. Sec. 309(c) (J.A. 111-130). 


On an appeal taken by Federal (J. A. 131-132), this Court reversed, 
holding that the matters raised in the protest had been stated with suffi- 
cient particularity that they should have been disposed of by the Commis- 
sion on their merits. Federal Broadcasting System v. Federal Commu- 


a The text of the Commission's Order of May 20, released May 21, 1954, 
denying Federal's petition for reconsideration of the August 26, 1953 action con- 
senting to the transfer is reprinted as an Appendix to Intervenor's Brief in Case 
No. 12, 494. 
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nications Commission, 97 U.S. App. D.C. 293, 231 F. 2d 246 (1956). 
In remanding the case to the Commission, the Court expressly stated 
(p. 297) that it should not "be understood as saying that the Commission 
may not ultimately -- for some good reason -- be able to justify a de- 
nial of the protest without hearing.'’ The Court further noted (p. 298) 
that it was not then passing on the effect, on matters raised in the pro- 
test, of intervening legislative changes in 47 U.S.C. Sec. 309(c). 


Following remand by this Court the Commission scheduled oral 
argument on the June 18, 1954 protest of WBBF's renewal (R. 58-62). 
After hearing argument, the Commission in a Decision released March 
14, 1958 (R. 149-162) concluded that the matters raised in the protest, 
even if proved, would not warrant a denial of WBBF's renewal, that 
those matters could, therefore, be disposed of ''as on demurrer” under 
the protest statute as amended in 1956, and accordingly sustained its 


former action granting WBBF a three-year renewal of its license 
(June 1, 1954 — June 1, 1957).1 From that decision Federal has again 


appealed, with WBBF, Inc. intervening therein pursuant to 47 U.S.C. 
Sec. 402(e). 


STATUTES INVOLVED 


Pertinent statutory provisions involved in the instant appeal are 
set forth at pp. 24-28 of Appellant's Brief. 


SUMMARY OF ARGUMENT 


1. The correctness of the Commission's Memorandum Opinions 
and Orders of October 30, 1952 (J.A. 44-49) and May 15, 1953 (Amend- 
ment of Rebroadcast Rules, 9 RR 350), issued as a result of a rule- 
making proceeding instituted in 1950, in which the Commission concluded 


- The Commission has not acted on an application by WBBF, Inc. for re- 
newal of WBBF's license for the period ending June 1, 1960 pending a final 
resolution of the June 18, 1954 protest of the prior renewal. 
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that a station in "many if not most" instances (J. A. 48) may properly 
refuse to grant another station rebroadcast privileges (47 U.S.C. Sec. 
325(a)), and in which it rejected appellant's contrary views regarding 
"rebroadcasts" (J.A. 45; 9 RR 350, 351-352), is not presented to this 
Court by direct appeal. The conclusions there reached are being 
attacked, at best,collaterally. 


Since the validity of the transfer of station WBBF to its present 
owners, as reaffirmed by the Commission's Order released May 21, 
1954, was not challenged by a timely filed second petition for reconsider- 
ation nor by a timely appeal to this Court, the correctness of the Com- 
mission's action of August 26, 1953, granting its consent to that trans- 
fer is not before this Court. 47 U.S.C. Sec. 402(b); 47 U.S.C. Sec. 
405; Albertson v. Federal Communications Commission, 87 U.S. App. 
D.C. 39, 182 F. 2d 397 (1950). 


2. The Commission's action of May 29, 1957 (R. 58-62) allowing 
WBBF's renewal of May 20, 1954 to remain in effect while appellant's 
protest of June 18, 1954 was being resolved was entirely proper. 

47 U.S.C. Sec. 309(c); 47 U.S.C. Sec. 307(d); 5 U.S.C. Sec. 1008 (b); 
1 RR 51:65. 


3. Since the 1956 amendment to Section 309(c) was designed to 
clarify a point theretofore ambiguous, namely, the Commission's 
authority to dispose of non-pertinent allegations ''as on demurrer," the 
Commission was not giving retroactive effect to the 1956 amendment 
when it elected (in 1957) to use the "oral argument" procedure there 
specified to test the relevancy and pertinency of the allegations contained 
in the June 18, 1954 protest. H. Rept. 1051, 84th Cong., 1st Sess., 

p. 2(1 RR, pp. 10:362, 364-365); S. Rept. 1231, 84th Cong., 1st Sess., 
p. 1(1 RR, p. 10:371, 372). 


The Commission properly concluded in the decision here appealed 
from that the allegations contain ed in the June 18, 1954 protest, even 
as elaborated upon by appellant in oral argument and in supplemental 
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briefs, and assuming such allegations to be fully proved, failed to show 
that the renewal of WBBF's license would not serve the public interest. 
47 U.S.C. Sec. 325 (a); Amendment of Rebroadcast Rules, 9 RR 350 


(1953); cf. Times Picayune Publishing Co. v. United States, 345 U.S. 
594 (1953). 
ARGUMENT 


I. Preliminary Matters 


The instant appeal, though one would not so surmise from the 


multifarious matters discussed in appellant's brief, presents relatively 


narrow and limited issues. Certain matters discussed by appellant are 


not embraced in the present appeal: 


1. The 1950-1953 Rule-Making Proceeding. -- As noted in our 


Counterstatement of the Case (supra, p. 1-4), the Commission in 1950 
instituted rule-making proceedings with a view to adopting regulations 
designed to clarify and implement the provisions of 47 U.S.C. Sec. 325 (a) 
(J.A. 37-38). After carefully studying the legislative history of Section 
325 (J.A. 38-41) and comments filed by interested persons (J.A. 38, 45), 
including appellant's sole stockholder (J.A. 38, 45), the Commission 
concluded that (while arbitrary and unreasonable refusals by the "origin- 
ating station" of requests by other stations to "rebroadcast" particular 
programs might constitute conduct affecting a licensee's qualifications) 
in many if not most cases a denial of rebroadcast privileges would be 
fully justified, that blanket requests addressed to the "originating sta- 
tion" for rebroadcast privileges could not be used as a device to appro- 
priate the property rights of others in particular programs, and that 
refusals to permit "rebroadcasts" would have to be considered on a 
case-to-case basis in the context of the facts of each particular contro- 
versy (J.A. 37-43, 44-49; 9 RR 350). Mr. Brown's contrary views and 
his efforts to get the Commission to change its Rules regarding rebroad- 
casts (then Rule 3.191, now Rule 3.121; 1 RR 53:121) were thus rejected 
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by the Commission (Amendment of Rebroadcast Rules, 9 RR 350). 
Neither Mr. Brown nor Federal appealed from the Commission's rule- 
making Report and Order of May 13, 1953. Thus, the Commission's 
partial acceptance on May 15, 1952 (J.A. 37-43) and its subsequent 
rejection on October 30, 1952 (J.A. 44-49) and on May 13, 1953 (9 RR 
350) of Mr. Brown's views on "rebroadcasts" is at best only collaterally 
involved in the instant appeal (see Appellant's Br. p. 33, pt. IV; p. 36, 
pt. VI). 


2. The 1953 Transfer of WBBF. -- On August 26, 1953 the Com- 
mission granted its consent to the transfer of station W BBF to the 
intervenor, and notified appellant that matters which he had raised re- 
garding the refusal of the sellers to grant him rebroadcast privileges 
did not appear to indicate any need for a hearing (J.A. 24). The parties 
effectuated the transfer the following day (see J.A. 55). Although Federal 
did not protest the transfer under 47 U.S.C. Sec. 309 (c), it did petition 
for reconsideration under 47 U.S.C. Sec. 405 (J.A. 50-52). That pleading 
was denied by Order adopted May 20, released May 21, 1954." No further 
review of that Order -- by a second petition for reconsideration, by 
"protest,'~or by appeal -- was sought by appellant within the 30-day 
period prescribed by the Communications Act of 1934 as amended (47 
U.S.C. Sec. 309 (c), 402 (b) and 405). 


However, by separate action likewise taken on May 20, 1954, the 


Commission granted a then-pending application by W BBF for renewal 


of its license for the three-year period ending June 1, 1957.° Appellant 


For the text of that Order, see Appendix to Intervenor's Brief in Case 
No. 12, 494. 


: Section 309(c) makes no provision for "protesting" the denial of a "petition 
for reconsideration.'"' Because of the 30-day limitation in Section 309(c), appel- 
lant was in no position to "protest" at that late date the Commission's action of 
August 26, 1953, granting the transfer application (47 U.S.C. Sec. 309(c)). 


: Like most non-hearing grants, such action was taken by "minute entry," 
a copy of which (in line with prevailing practice) has not been certified to this 
Court (see R. 159). 
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did protest that grant in a pleading filed June 18, 1954 (J.A. 67-103). 
Although matters which Federal had theretofore raised in connection 
with the transfer grant (regarding "rebroadcasts") were also included 
in its June 18 pleading, the protest was directed solely to the renewal 
grant, as evidenced by the caption ("Protest to Grant of Renewal and ° 
Request for Hearing"), the allegations, and the prayer for relief (J.A. 
67, 68, 69, 80). It was not until Federal's protest was denied by the 
Commission on July 16, 1954 (J.A. 111-113), that Federal, in a petition 
for rehearing filed August 5, 1954 sought reconsideration of both actions 
taken on May 20, 1954 -- the denial of its pleadings pertaining to the vs 
August 26, 1953 transfer of control and the granting of WBBF's renewal 

on May 20, 1954 (J.A. 113, 119-120). The "transfer" aspect of that ™ 
pleading (in effect a second petition for reconsideration) was denied as 
untimely; the renewal aspect was denied as without merit (J.A. 127-130). 

The appeal which followed, like the June 18 "protest,'' was restricted 

solely to the Commission's action granting WBBF's renewal (J.A. 131- 

137). 


That the first appeal related solely to the renewal is clear from 
this Court's decision. There Judge Washington stated (p. 295) that 
"This is an appeal. . . against a Commission order granting radio 
station WBBF a renewal of its broadcasting license.'"' Elsewhere the 
Court said (p. 297): "True, it advised Federal by letter in an earlier 
proceeding that W BBF's refusal to allow rebroadcast privileges did v 
not contravene the Commission's rules or the Communications Act," 


meaning quite obviously the transfer proceeding. 


Now, after remand and on a second appeal, appellant contends o 
(for the first time before this Court) that its June 18, 1954 protest of 
WBBF's renewal included "the transfer of control issue" (App. Br. . 


p. 32, cf. App. Br. pp. 1, 3, 15-17, 20-21, 28, 29, 37). We submit that 
the validity of the Commission's action of August 26, 1953 consenting 
to the transfer of station WBBF to the intervenor, was not and could 
not have been protested on June 18, 1954 (47 U.S.C. Sec. 309(c)); it 
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was not in fact embraced in Federal's June 18, 1954 protest of WBBF's 
renewal (J.A. 67); an attempt to interject that matter into a subsequent 
petition for reconsideration (J.A. 113, 119-120) was properly rejected 
by the Commission as untimely A the first appeal did not question that 
result (J.A. 131-137); and the matter cannot be raised on a second 


appeal from action taken by the Commission on a remand of a protest 


restricted to the Commission's action renewing W BBF''s license for 


the three-year period ending June 1, 1957. 


Putting, therefore, to one side the questions which Federal seeks 
to raise regarding the 1950-1953 rule-making Report and Order, and the 
August 26, 1953 transfer of control, the instant appeal presents a much 
narrower question -- whether the Commission in reconsidering the 
June 18, 1954 protest of WBBF's renewal, carried out this Court's 
previous mandate, and whether any error was committed by the Com- 
mission in reaching the result it did on March 14, 1958 (R. 149-162). 


I. WBBF's Continuation on the Air 


Probably because of its unwillingness after remand and on the 
instant appeal to recognize that its June 18, 1954 protest was restricted 
to the renewal action and did not (and could not) embrace the transfer, 
Federal seemingly challenges the Commission's Order (R. 58-62) 
allowing W BBF to remain on the air while the protest was being re- 
solved (see App. Br. pp. i, 10, 29, 33). In providing that the effective 
date of protested nonhearing grants shall be set aside while a protest 
hearing is being held, the protest section of the Communications Act, 
both as originally worded in 1952 and as amended in 1956 (47 U.S.C. 
Sec. 309 (c)), expressly excepts therefrom protested authorizations 
which are "necessary to the maintenance or conduct of an existing 


service." 


If Federal were protesting the 1953 transfer grant, intervenor 


would quite agree, where the transferors are in a position to continue 


. Cf. Albertson v. Federal Communications Commission, 87 U.S. App. D.C. 
39, 182 F. 2d 397 (1950). 
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the station on the air, that the transfer authorization need not remain in 
effect while a hearing is being held because the continuation in force of 
a transfer authorization pending such a hearing is "not necessary to the 


maintenance or conduct of an existing station."" But appellant's protest 


related solely to the renewal of an existing service (J.A. 67, 68, 69, 80). 


Under the Communications Act no station can operate without a license 
or authorization of some sort. Regents of Georgia v. Carroll, 338 U.S. 
586, 598-599 (1950). Clearly it was not the intention of Congress, in 
enacting Section 309 (c), to require existing stations to suspend opera- 
tions during the time it would take to resolve a protest hearing. The 
express exception there provided, so that an existing service could be 
continued, was obviously intended to cover a protested renewal. That 


was the very situation where the problem would most likely arise. 


Furthermore, as the Commission itself pointed out, even if it had 
suspended the renewal grant, it could not under its own rules (Rule 1.65), 
under the APA (5 U.S.C. Sec. 1008 (b) ), and under the Communications 
Act (47 U.S.C. Sec. 307 (d)), with W BBF, Inc. having filed a timely 
application for renewal, suspend W BBF's operation in Rochester with- 
out first granting W BBF a hearing (see R. 58-62). Under these circum- 
stances, we fail to see how Federal was in any way prejudiced by the 
Commission action, at the time it ordered oral argument on May 29, 

. 1957, in allowing W BBF's renewal grant to remain in effect (R. 58-62). 
On that date the grant of May 20, 1954 (for the renewal period ending 
June 1, 1957) had only two days to run. Since June 1, 1957, WBBF has 
continued on the air, not by virtue of the May 29, 1957 Order, but by 
reason of its timely filing of a renewal for the three-year period ending 
June 1, 1960, and the provisions of Rule 1.65 (1 RR 51:65). 


7 At the time the Commission released its Decision of March 14, 1958, it 
did not simultaneously act on WBBF's then pending renewal. Before it took 
such action, Federal filed the instant appeal. Where an appeal is pending, it is 
not the Commission's practice to grant a renewal. It allows the station to con- 
tinue on the air pursuant to Rule 1.65. 
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Ill. Applicability of the 1956 Amendment 


It was arguable that Section 309 (c), as originally enacted in 1952, 
required the Commission to hold a hearing on a protest, which otherwise 
met the formalities there specified, even where the matters alleged, if 
proved, would in no way cast doubt on the propriety of the contested 
grant. To obviate any question on this score, Congress in 1956 expressly 


authorized the Commission to dispose of such matters "as on demurrer" 


after oral argument. H. Rept. 1051, 84th Cong. 1st Sess., p. 2 (1 RR 
pp. 10:362, 364-365); S. Rept. 1231, 84th Cong. 1st Sess. p. 1 (1 RR 
pp. 10:371, 372). 


In remanding Federal's protest to the Commission for considera- 
tion of the "substantive issues" there specified (p. 297), the Court made 
it abundantly clear that it was not insisting on an evidentiary hearing. 

It wanted the matters alleged in the protest passed on by the Commission 
on their merits and not disposed of on the technical ground that the alle- 
gations had not been set forth with sufficient particularity. It also left 

to the Commission for initial determination the question whether, on 

such remand, it could utilize the modified procedures which Congress 
added to Section 309 (c) in 1956. Federal Broadcasting System v. Federal 
Communications Commission, 97 U.S. App. D.C. 293, 231 F.2d 246 (1956). 


On this latter point the Commission decided that it could and 
should, in line with rather explicit legislative history indicating that the 
"demurrer" provisions of the 1956 amendment were designed to remove 
an ambiguity in Section 309 (c) as enacted in 1952 (R. 58-62). The 1954 
protest had been originally denied by the Commission, as this Court 
noted, for pleading deficiencies -- a lack of specificity. The interven- 
ing 1956 amendment had made clear, what was theretofore debatable, 
that where matters alieged in a protest, even if proved, would not affect 
the result, the Commission need not waste time and manpower in hold- 
ing an evidentiary hearing thereon (47 U.S.C. Sec. 309(c)). Having 
taken up Federal's protest after remand, for consideration on the 
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merits, the Commission could utilize procedures which the Act at that 
time specified for handling protests on their merits.. Federal had no 
vested right in the procedures which prevailed from 1952 to 1956, par- 
ticularly where (as here) it was by no means clear, even under the 
original wording of Section 309 (c), that the Commission was foreclosed 
from "demurring" to allegations which (if proved) would not impugn the 
propriety of a given grant. See 1 RR pp. 10:362, 364-365, 371, 372. 


The Commission heard oral argument on the "rebroadcast" and 
"joint rate’ matters which Federal had alleged in its June 18, 1954 
protest of WBBF's renewal (R. 78-140). It gave careful consideration 
to all matters, legal and factual, advanced by Federal in its protest 
(J.A. 67-103), in its oral argument (R. 78-122), and in its various briefs 
and pleadings (R. 68-75, 123-140, 141-148). The Commission concluded, 
for reasons set forth in the Decision of March 14, 1958 here appealed 
from, that taking all such allegations as fully proved, they would not 
undermine the propriety of the Commission's protested action granting 
W BBF a regular three-year renewal (R. 149-162). 


Notwithstanding the fact that Federal's views regarding "rebroad- 


cast rights” have been heretofore rejected by the Courts; by the Commis- 


sion? and by Congress? Federal persisted in proceeding on the premise 
that a station which refused to permit all programs carried by it (other 
than those which it owned and produced) to be rebroadcast by another 
station was ipso facto operating in derogation of the public interest. In 
view of the express language of 47 U.S.C. Sec. 325 (a) and the evidence 
and conclusions reached in the 1950-1953 rule-making proceeding, the 
Commission could, and rightly did, conclude that an evidentiary hearing 
on the broad premise on which Federal was proceeding would serve no 


purpose. 


1 
Federal Broadcasting System v. American Broadcasting Co., 167 F. 2d 
349 (C.C.A. 2, 1948), cert. den. 335 U.S. 821. 


2 


Amendment of Rebroadcast Rules, 9 RR 350 (1953); ABC-UPT Merger, 
8 RR 541, 552 (1953). 


‘ See Joint Appendix, pp. 56-57. 


a 
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On the "joint rate" matter, Federal again proceeded on the premise 
that any rate card which would make it more difficult for WSAY to ob- 
tain advertising revenues, was ipso facto contrary to the public interest. 
On that premise the Commission could only renew the license of one 
station serving a given area. There was nothing illegal, nothing contrary 
to the public interest, in a rate card which allowed a frequency discount 
where both of intervenor's stations (with some overlap in their service 
area) were purchased by a given advertiser.! Cf. Times Picayune Pub- 
lishing Co. v. United States, 345 U.S. 594 (1953). 


Intervenor submits that the Commission's Decision of March 14, 
1958 here appealed from is in accord with this Court's mandate, the 
Communications Act, and the Commission's Rules. The instant litiga- 
tion over a renewal period which has long since expired should be brought 
to aconclusion. Nothing stated in Federal's "protest" reflects on the 
character qualifications of WBBF's principals or (we submit) places in 
jeopardy the continuation of a station which has operated in Rochester 
since 1947. If Federal believes that WBBF's practices are improper, 
appellant may at any time file a properly documented pleading setting 
forth a demand to rebroadcast particular programs carried byWBBF, 
a refusal of those demands (if they are refused), and the reasons why 
those refusals were improper. It can file a similar complaint under 
Rule 1.11 (1 RR 51:11) against any particular rate practice of WBBF 
which it deems objectionable. The Commission, on a proper showing, 
has ample authority to issue "cease and desist"' orders against WBBF 
for any practices which it finds to be improper (47 U.S.C. Sec. 312 (b)). 


P The Court should note that the three-year renewal period here in question 
(to June 1, 1957) has long since expired. By continuing to litigate that particular 
renewal, and thus holding up WBBF's renewal for the period ending June 1, 1960, 
Federal's "joint rate" contention relates to a practice long since academic. More 
than two years ago WBBF modified its rate card and eliminated any provision for 
a rate reduction where an advertiser purchases both the Rochester and Geneva 
stations. 
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Further litigation over whether a license should have been renewed for 


a period which has now long since expired serves no useful purpose. 


CONCLUSION 


It has been shown that the decision here appealed from is in 


accord with this Court's mandate, the Communications Act, and the Com- 


mission's Rules. Accordingly, the Commission's action renewing inter- 
venor's license for Station W BBF should be affirmed. 
Respectfully submitted, 


JAMES A. McKENNA, JR. 
VERNON L. WILKINSON 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Counsel for 
W BBF, INC. 


November 3, 1958 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. FCC 57-539 
44807 


In re Application 


WBBF, Inc. (WBBF) DOCKET NO. 12033 
Rochester, New York FILE NO. BR-1906 


For Renewal of License 


MEMORANDUM OPINION AND ORDER 
By the Commission: 
he The Commission has before it for consideration (a) a "Protest to 
Grant of Renewal and Request for Hearing" filed on June 18, 1954, pur- 
suant to Section 309(c) of the Communications Act of 1934, as amended, 
by Federal Broadcasting Company, Inc., licensee of Station WSAY, 
Rochester, New York, directed against the Commission's action of 
May 20, 1954, granting without hearing the above-entitled application; 
(b) an "Opposition to Protest" filed on June 28, 1954, by WBBF, Inc.; 
(c) the Commission's Memorandum Opinion and Order adopted July 14, 
1954 (FCC54-869) dismissing the protest on the grounds that the pro- 
testant failed to specify with particularity facts,matters and things 
relied upon which warrant the designation of the above-entitled applica- 
tion for hearing under said Section 309(c) of the Act; (d) a ''Petition for 
Reconsideration" filed on August 5, 1954, pursuant to said Section 309(c) 
of the Act, by Federal Broadcasting Company, Inc., directed against the 
Commission's action of July 14, 1954, denying the protest; (e) an 
"Opposition to Petition for Reconsideration" filed on August 16, 1954, 
by WBBF, Inc.; (f) the Commission's Order adopted November 3, 1954 
(FCC 54-1373), denying said petition for reconsideration on the grounds 


that the protest lacked specificity and that the deficiencies in a protest, 
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2 
which was denied because the protestant had failed to state with the 
requisite particularity the facts, matters and things relied upon in the 
protest, cannot be cured after the expiration of the statutory period of 
protest by filing a petition for reconsideration of the denial; and (g) the 
decision of the United States Court of Appeals for the District of Colum- 
bia Circuit in the case of Federal Broadcasting System, Inc. v. Federal 
Communications Commission, et al. (Case No. 12494), decided Febru- 
ary 23, 1956. | 
2. The factual situation involved in the instant protest and the argu- 
ments of the parties are set out in full in the Commission's Memorandum 
Opinion and Order of July 14, 1954, and its Order of November 3, 1954, 
and need not be repeated herein. In essence, the protest alleged that the 
renewal of license of Station WBBF would result in economic injury to 
Federal in the form of lost revenue and injury to its competitive posi- 
tion. Federal requested that the renewal application be set for hearing 
on the issue "whether the refusal of Station WBBF to consent to the re- 
broadcast of its programs by Station WSAY and the combination sales 


[ 59] 
policy of Station WBBF and Station WGVA in Geneva demonstrate that 
WBBF, Inc., is not qualified to operate Station WBBF in the public in- 
terest" and on the conclusory issue as to whether the renewal of license 
of Station WBBF would serve the public interest. On the basis of the 
pleadings before it, the Commission determined as to the first element 
of the requested issue that no requests to rebroadcast programs had 
been made of the present owner of Station WBBF since August 26, 1953, 
when the Commission granted an application for transfer of the station 
to the present owner, and that such deficiency could not be cured after 
the expiration of the statutory period of protest. As to the second ele- 
ment of the requested issue, the Commission determined that the allega- 
tion concerning combination sales rates and that this policy constitutes 


unfair competition, is insufficient, in the absence of any further facts, 
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3 
to warrant designation of the renewal application for hearing. Accord- 
ingly, the Commission dismissed the Petition for Reconsideration. 
Upon appeal, the Court of Appeals in its decision of February 23, 1956, 
determined that the protestant had specified facts with sufficient partic- 
ularity to warrant a hearing on the protest. However, the Court went 
on to state that: 
"At the same time, we do not wish to be understood as saying that 
the Commission may not ultimately -- for some good reason -- 
be able to justify a denial of the protest without hearing. We do 
not pass on that question: we do not decide whether or not the 
matters alleged by Federal 'would tend to show, if established at 
a hearing, that the grant of the license contravened public interest, 
convenience and necessity, or that the licensee was technically or 
financially unqualified contrary to the Commission's initial find- 
ing.' Federal Broadcasting Co. v. Federal Communications Com- 
mission, supra at p. 563 of 225 F.2d. We do not understand that 
the Commission has passed on the substantive issues here in- 
volved: at least it has not done so with clarity. True, it advised 
Federal by letter in an earlier proceeding that WBBF's refusal 
to allow re-broadcast privileges did not contravene the Commis- 
sion's Rules or the Communications Act. And it said in its latest 
order (that of July 16, 1954) that the discount arrangement did not 
violate any Federal law or public policy. But lack of actual viola- 
tion of law or regulation is not decisive: the question is whether 
the alleged conduct is contrary to the public interest, or other- 
wise demonstrates unfitness of the licensee. Cf. Mansfield Jour- 
hal v. Federal Communications Commission, supra note 2. The 
Commission should approach the matter in that light. Only if it 
is clear from the face of the protest, taking all the protestant's 
allegations as true, that there is no real merit in protestant's 
position or substantial possibility that a hearing will reveal merit, 
should the protest be rejected without a hearing." 
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3. In light of the above, we find the protestant has specified with 
particularity the facts, matters and things upon which it relies to show 
that the Commission's grant was not in the public interest. Federal 
Broadcasting System, Inc. v. FCC, et al., supra. We find further, as 
was found in our Memorandum Opinion and Order herein of July 14, 
1954, that protestant is a "party in interest" within the meaning of Sec- 
tion 309(c) of the Act. A question is thus presented as to the type of 
hearing which is required with respect to protestant's issues. In its 
decision, the Court of Appeals stated: 
"The foregoing views are based on our interpretation of the 
statutes as they stood at the time of the Commission's challenged 
action. After this case was argued here, and while it was under 
advisement, there was enacted Public Law 391, 84th Congress, 
2nd Session, approved January 20, 1955 [ sic 1956]. We do not 
deem it necessary or appropriate to decide here and now whether 
the new legislation is to be applied retroactively, or, if it is to be 
so applied, in what manner (if at all) it affects the present case. 
Those questions have not been presented to us by the parties. If 
they are raised, they should be dealt with in the first instance by 
the Commission." 
We believe that the 1956 amendments to Section 309(c) are applicable to 
the case before us. Federal Broadcasting System, Inc. v. FCC, (1956) 
239 F.2d. 941. 
4, Section 309(c) of the Communications Act of 1934, as amended, 
states as follows: 
"The Commission shall, within thirty days of the filing of the 
protest, render a decision making findings as to the sufficiency of 
the protest in meeting the above requirements; and, where it so 
finds, shall designate the application for hearing upon issues re- 
lating to all matters specified in the protest as grounds for setting 
aside the grant, except with respect to such matters as to which 
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H) 


the Commission, after affording protestant an opportunity for 


oral argument, finds, for reasons set forth in the decision, that, 
even if the facts alleged were to be proven, no grounds for setting 
aside the grant are presented."" (emphasis supplied) 
The instant protest contains allegations of fact, and conclusions drawn 
therefrom by the protestant. The facts alleged with respect to the 
refusal of the previous licensee of Station WBBF to accede to blanket 
requests by protestant to rebroadcast certain general categories of pro- 


grams was considered by the Commission in connection with the transfer 
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of license to the present owner, which transfer was opposed by protes- 
tant upon this ground, and the Commission found that a grant of the 
transfer was in the public interest. We have given further consideration 
to the facts alleged in the protest, including those facts relating to the 
combination sales rate for Stations WBBF and WGVA and the grants of 
a discount to advertisers who purchase time on both stations, and upon 
such consideration, it appears on the basis of the pleadings presently 
before us, extremely unlikely that, even if these facts were proven, 
grounds would be presented for setting aside our grant. Therefore, we 
shall afford the parties an opportunity at oral argument to discuss this 
question. 
D. The protest filed by Federal Broadcasting System, Inc., requests, 
in addition, that the Commission postpone the effective date of its action 
granting the application for renewal until after hearing and decision. 
Section 309(c) provides, in part, as follows: 

"...pending hearing and decision the effective date of the Commis- 

sion's action to which protest is made shall be postponed to the 


effective date of the Commission's decision after hearing, unless 


the authorization involved is necessary to the maintenance or con- 
duct of an existing service, or unless the Commission affirma- 
tively finds for reasons set forth in the decision that the public 
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interest requires that the grant remain in effect, in which event 
the Commission shall authorize the applicant to utilize the facil- 


ities of authorization in question pending the Commission's deci- 

sion after hearing.” (emphasis added) 
The case before us clearly comes within the first exception set forth in 
the above-quoted provisions of the Act, i.e., that the authorization in- 
volved (renewal of license) is necessary to the maintenance of an exist- 
ing service. Accordingly, the effective date of the protested grant will 
not be pantuoneda” 
6, In view of the foregoing, IT IS ORDERED, That pursuant to Sec- 
tion 309(c) of the Communications Act of 1934, as amended, the above- 
entitled application IS DESIGNATED FOR ORAL ARGUMENT at the 
offices of the Commission in Washington, D. C., on the question whether, 
if the facts alleged in the protest were to be proven, grounds have been 
presented for setting aside the grant of said application. 


1/ Since Section 307(d) of the Communications Act (as well as Sec- 
tion 9(b) of the Administrative Procedure Act) would in any event re- 
quire that the license remain in effect until completion of agency pro- 
ceedings on the renewal application, a contrary conclusion here would 
have no practical effect. 


[ 62] 
7. IT IS FURTHER ORDERED, That the protestant and the Chief, 
Broadcast Bureau, are hereby made parties to the proceeding herein 
and that: 
(1) The oral argument shall commence at 10 A.M. on June 13, 
1957, and shall be held before the Commission en banc; 
(2) The parties intending to participate in the oral argument 
shall file their appearances not later than June 6, 1957; 
(3) The parties to the proceeding have until the date of the oral 
argument to file briefs or memoranda of law. 
FEDERAL COMMUNICATIONS COMMISSION 


[SEAL] /s/ Mary Jane Morris 
Adopted: May 24, 1957 Secretary 
Released: May 29, 1957 
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[ 76] 
ORDER 

At a session of the Federal Communications Commission held at 
its offices in Washington, D. C. on the 6th day of June, 1957; 

The Commission having under consideration its Memorandum 
Opinion and Order herein, released May 29, 1957, designating the instant 
matter for oral argument to be held before the Commission en banc on 
June 13, 1957; 

IT IS ORDERED, That the date for said oral argument is RE- 
SCHEDULED for 10:00 a.m., Friday, July 12, 1957; 

FEDERAL COMMUNICATIONS COMMISSION 


[SEAL] /s/ Mary Jane Morris 
Secretary 


Released: June 10, 1957 


[149] 
DECISION 


By the Commission: Commissioner Bartley concurring in the result; 
Commissioner Ford abstaining from voting. 


1. This proceeding arose upon the filing of a protest, pursuant to 
Section 309(c) of the Communications Act of 1934, as amended, by 
Federal Broadcasting System, Inc. (Federal) directed against the Com- 
mission's action of May 20, 1954 granting without hearing the above- 
described application of WBBF, Inc. (WBBF) for renewal of license. 
For a clear understanding of this proceeding, it will be helpful to trace 
the course of several matters which have brought us to the present 
point. 

2. The Commission, on August 26, 1953, granted an application 
(BTC-1518) for transfer of control of WARC, Inc., licensee of Station 
WARC, Rochester, New York, to Star Broadcasting Company, Inc., 
licensee of Station WGVA, Geneva, New York.L/ On the same date, the 
Commission addressed a letter to Federal stating that on August 26, 


1953, the Commission granted the above-mentioned transfer application. 
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It was stated further therein that the Commission had examined Fed- 
eral's request for a hearing on the transfer application, and related 
pleadings:</ and that after such examination the conclusion had been 
reached that the 


1/ Subsequently, the call letters of WARC were changed to WBBF, 
and the name of the corporate licensee to WBBF, Inc. 

2/ Federal, on July 1, 1953, filed an "Opposition to Transfer and 
Petition for Formal Hearing Thereon", to which Star Broadcasting 
Company, Inc. (the transferee) filed an opposition. On July 23, 1953, 
Federal filed a reply to such opposition. In both of its pleadings, Fed- 
eral alleged generally that it had filed previously with the Commission 
"numerous complaints ... against Station WARC, .. . ,protesting 
the refusal of WARC to permit the rebroadcasting of programs of 
sponsors who desire their programs to be rebroadcast over the facil- 
ities of WSAY." 
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questions raised in the pleadings did not appear to involve a violation 
of the Communications Act or the Commission's Rules and Regulations, 
and did not appear to present matters which would warrant a conclusion 
that a grant of the transfer application would be inconsistent with the 
public interest. 

3. On September 23, 1953, Federal filed a petition for recon- 
sideration of the Commission's action of August 26, 1953, granting the 
transfer application. There was filed simultaneously a complaint in 
reference to WARC's refusal to permit the rebroadcasting of programs 
of sponsors who desire their programs to be rebroadcast by WSAY. 
WARC, Inc. filed a reply to Federal's opposition. 

4. The application of WBBF, Inc. for renewal of license was 
granted by the Commission on May 20, 1954. On the same date the 
Commission adopted an order (FCC 54-655) in which it denied Feder- 
al's petition for reconsideration of the Commission's action of August 
26, 1953 granting the transfer application, and affirmed said action. 
The Commission stated in its order, among other things, that its policy 


on rebroadcasting was that of considering matters on a case-to-case 
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basis. It pointed out that Federal's allegations with respect to refusals 
to permit rebroadcasts were only "general allegations rather than 
specific facts concerning particular instances of refusal by a station to 
permit rebroadcasts of specific programs." 

5. Thereafter, Federal filed with the Commission on June 13, 
1954 a protest, pursuant to Section 309(c) of the Communications Act. 
of 1934, as amended, directed against the Commission's action of 
May 20, 1954 granting without hearing the application of WBBF, Inc. 
for renewal of license. The position taken by Federal in its protest 
was that the "refusal of WBBF, Inc. to grant consent to WSAY, Inc., 
for rebroadcasting pursuant to Section 325(a) of the Act coupled to the 
combination sales policy of WBBF, Inc., constitute conduct occurring 
since the transfer of Station WARC to Star Broadcasting Co., Inc., 
which demonstrates that WBBF, Inc. is not qualified to operate ina 
manner which serves the public interest, convenience and necessity’=/ 
Federal incorporated by reference in its protest its previous pleadings 
beginning with its "Opposition to Transfer and Petition for Formal 
Hearing Thereon" filed on July 1, 1953. 


3 / Attached to Federal's protest are a number of exhibits, covering 
the period July, 1952, to January 10, 1953, indicating requests on the 
part of WSAY for blanket permission to rebroadcast programs of 
WARC, Inc. ". . . when the facilities of the station are hired or pur- 
chased, either directly by a sponsor, or sponsors, or their agencies, 
or indirectly through the facilities of a network, and when this signal 

. . is broadcasting the program or programs of a sponsor, or spon- 
sors, which desire, or may desire, their programs rebroadcast by 
radio station WSAY; it being expressly understood that Station 
does not have any property right in the sponsor's programs, and there- 
by does not in this permission intend to convey any such property right 
to Station WSAY." 


[151] 
6. By Memorandum Opinion and Order (FCC 54-869) adopted on 
July 14, 1954, released July 16, 1954, the Commission denied Federal's 


protest. The Commission found that Federal was a party in interest to 
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the renewal of license of Station WBBF; it was concluded, however, that 
the protest must be denied for failure to specify with particularity facts, 
matters and things relied upon which would warrant the designation of 
the WBBF application for hearing under Section 309(c) of the Communi- 
cations Act. As to the rebroadcast aspect, the Commission noted that 
no such requests had been made of WBBF since the date of the grant of 
the application for transfer of control. It was stated, further, that al- 
though Federal alleged generally that "the new owner of Station WBBF 
has continued the policy of the prior owner with respect to withholding 
consent for Station! WSAY to rebroadcast the programs of Station WBBF, 
this conclusion is not accompanied by any allegation of any request 
made subsequent to the transfer to rebroadcast any programs broadcast 
by WBBF and WBBF says no such request has been made."" With 
respect to the portion of the protest concerning the alleged combination 
sales rate for Stations WBBF and WGVA, the Commission concluded as 
follows: 

", . . the protest contains no allegations which would indicate in 

any way that there is a violation of Federal law or public policy. 

The opposition to the protest states that there is no requirement 

that an advertiser buy time on both stations in order to use the 

facilities of either one. Therefore the general allegation in the 
protest that the licensee of Station WBBF grants a discount to 
advertisers who purchase time on both WBBF and WGVA (whose 
service areas overlap, but not substantially) and that this policy 
constitutes unfair competition, is insufficient, in the absence of 
any further facts, to warrant designation of the renewal applica- 
tion for hearing,"@/ 

7. Upon appeal by Federal to the United States Court of Appeals 
for the District of Columbia Circuit, from the Commission's orders of 
July 16, 1954 and November 3, 1954, that Court vacated the 
4/ Federal filed with the Commission, on August 5, 1954, a petition 


for reconsideration of the Commission's order denying its "protest of 
the transfer of control of WARC and the renewal of the license of 
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WBBF .. .'' In such petition, Federal pointed out that it would appear 
superfluous to request of WBBF permission to rebroadcast sponsors' 
programs; it attached to its petition a copy of a letter to WBBF, dated 
August 4, 1954, in which it requested of WBBF "the right to rebroad- 
cast the programs of sponsors who hire your facilities to broadcast 
their programs when such sponsors desire, or may desire, WSAY to 
rebroadcast their programs.'"' The record does not disclose the nature 
of WBBF's response, if any, to Federal's letter of August 4, 1954. By 
order (FCC 54-1373) released November 3,1954, the Commission 
denied Federal's petition of August 5, 1954. 
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Commission's order under appeal, and it stated that the Commission 
"should thereupon proceed in a manner not inconsistent with. . ." the 
Court's opinion. Federal Broadcasting System, Inc. v. Federal Com- 
munications Commission, 97 U. S. App. D. C. 293, 231 F. 2d 246 (1956). 
In accord with the Court's mandate, the Commission on May 24, 1957 
adopted a Memorandum Opinion and Order (FCC 57-539), released 
May 29, 1957, in which the application of WBBF, Inc. for renewal of 
license was designated for oral argument®/ before the Commission "on 
the question whether, if the facts alleged in the protest were to be 
proven, grounds have been presented for setting aside the grant of said 
application." The Commission also considered the question of whether 
the date of the grant of WBBF's renewal application should be postponed 
to the effective date of the Commission's decision after hearing. The 
Commission concluded that the effective date of the grant should not be 
postponed for "the authorization involved (renewal of license) is neces- 
sary to the maintenance of an existing service."" The Commission went 
on to explain that a contrary conclusion would have no practical effect 
since "Section 307(d) of the Communications Act (as well as Section 
9(b) of the Administrative Procedure Act) would in any event require 
that the license remain in effect until completion of agency proceedings 
on the renewal application." 


8. Prior to the oral argument herein, Federal filed with the 


Commission on June 6, 1957 a pleading encompassing the following: 
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(a) an objection to the issue as framed; (b) a protest to renewal of the 
license; (c) a motion to correct factual statement; (d) a petition to post- 
pone oral argument’! ; and (e) a notice of appearance. Other than the 
aspect of the pleading concerning postponement of oral argument and 
notice of appearance, permission was granted at the oral argument to 
all parties to address themselves to the points raised in such pleading. 
Federal points to the issue framed by the Commission to be heard at 
oral argument, i.e., "whether, if the facts alleged in the protest were to 
be proven, grounds have been presented for setting aside the grant of 
said application." It is urged that the Commission's issue narrows 
improperly the issue suggested by the Court of Appeals, i.e., "the 
question is whether the alleged conduct [ of WBBF] is contrary to the 
public interest, or otherwise demonstrates unfitness of the licensee." 
Federal urges, further, that the Commission's use of the phrase "facts 
alleged in the protest" is not consistent with the Congressional intent 


that "facts alleged in pertinent pleadings as well as in the oral 


5/ In this connection, the Commission adverted to the portion of Sec- 
tion 309(c) which provides that oral argument may be ordered in certain 
situations and which was enacted after the Court had heard argument. 
6/ This has become moot in view of the action taken by the Commis- 
sion on its own motion postponing the oral argument until July 12, 1957. 
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argument’’ should be considered. It is stated that if Congress had in- 
tended to make the facts alleged in the protest the only allegations which 
the Commission might take into account, "it could have, and without 
doubt would have, so stated."’ Thus, Federal requests the Commission 
to restate the issues for oral argument so as to make it clear that 
"argument will not be limited to ‘facts alleged in the protest’ and may, 
instead, deal with facts as to which there is a ‘substantial possibility' 
of establishing at a hearing." As we understand it, Federal is request- 
ing, in effect, that we permit it to discuss at oral argument facts out- 
side of its protest and pertinent pleadings in connection therewith. It is 
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evident, however, that this relief is neither appropriate nor warranted, 
for we have ordered oral argument "on the question whether, if the facts 
alleged in the protest were to be proven, grounds have been presented 
for setting aside the grant of said application." It is our opinion that 
the procedure ordered herein is consistent with Section 309(c), particu- 
larly with the portion thereof which provides for oral argument. 

9. Another objection which Federal has to the Commission's 
issue as framed is that it does not encompass matters relating to the 
transfer of control of WARC, Inc. to the interests that now own WBBF, 
Inc. In this connection, Federal urges that such an issue would relate 
to the "question as to whether or not the allegations in the protest, or 
matters of which there was a ‘substantial possibility’ of establishing at 
a hearing would be material to factors which should be considered by 
the Commission in determining whether such a transfer was in the pub- 
lic interest, convenience, or necessity."’ Extended discussion is not 
warranted with respect to this point urged by Federal. To demonstrate 
the lack of merit in this argument, we need only allude to the following: 
Federal's petition for reconsideration of the Commission's action grant- 
ing the transfer of control application was denied by the Commission on 
May 20, 1954; Federal did not seek timely reconsideration of that 
particular order of denial; and it did not in its protest to the grant of 
the renewal of the license of WBBF advert to the matter of transfer of 
control. In its petition for reconsideration of the Commission's order 
denying its protest, Federal, for the first time since the denial of its 
petition for reconsideration of the grant of the transfer of control appli- 
cation, injected the issue of transfer of control. This matter was not 
timely raised, however, for the time for protesting the action granting 
the transfer of control expired 30 days after the transfer was approved, 
and Federal did not protest before then. Moreover, even if the fore- 
going bar to protesting the transfer were not present, the issue would 
have to be rejected as untimely since it was not raised within 30 days 
of the renewal action to which the protest is primarily directed but, 
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instead, was injected for the first time in the manner above indicated. 
In view of these considerations, it is abundantly clear that Federal's 
above-mentioned objection lacks merit. 

10. Federal'asserts that the "primary grounds upon which the 
present protest rests is that the renewal of the WBBF license was in 
no sense ‘necessary to the maintenance or conduct of an existing serv- 
ice’, so that the refusal to postpone the effective date was arbitrary and 
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capricious and contrary to the clear command of the cited Section 309(c)." 
In this connection, Federal makes reference to the Commission's Memo- 
randum Opinion and Order of May 29, 1957 which granted Federal's pro- 
test, specified oral argument, and refused to postpone the effective date 
of its action granting WBBF's application for renewal of license, finding 
that "the authorization involved (renewal of license) is necessary to the 
maintenance of an existing service." At this point in its order the Com- 
mission placed a footnote pointing out that under applicable provisions 
of the Communications Act and the Administrative Procedure Act "a 
contrary conclusion here would have no practical effect'' for such pro- 
visions "would in any event require that the license remain in effect 
until completion of agency proceedings on the renewal application." 
Federal argues that in view of the latter statement "it is logically im- 
possible for the Commission to hold that it is ‘necessary’ to grant the 
renewal of the WBBF license in order to maintain existing service.'/ 

The point of Federal's argument is not apparent to the Commis- 
sion, for insofar as Federal's rights are concerned it is immaterial 
whether WBBF's operation continued pursuant to the Commission's 
finding that the renewal was "necessary to the maintenance of an exist- 
ing service" or by force of the statutory provisions of the Administrative 
Procedure Act. If it be assumed, for argument's sake, that the Com- 
mission erred in refusing to postpone the effective date, petitioner has 
not indicated in what respect its rights or the public interest have been 
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thereby. The existence of such error is not conceded, however, for the 
special situation which pertains where protests are involved justifies 
the Commission in making a finding independently of the Administrative 
Procedure Act as to whether or not the effective date of the grant should 
be postponed. In addition, under the Administrative Procedure Act, an 
applicant in a renewal proceeding has been afforded a further protection. 
It is necessary to correct one statement made by Federal, for petitioner 
construes the Commission's action as one of granting the renewal of 
WBBEF in order to maintain existing service. The grant of renewal was 
made on May 20, 1954; on May 29, 1957, in designating the protest for 
hearing, the Commission did not grant the renewal but, rather, con- 
cluded that the effective date thereof should not be postponed until after 
hearing. 

11. One final request of Federal stated in its pleading filed prior 
to oral argument remains to be considered. Federal requests that the 
Commission "reword its statement of the facts so as to conform to 


7/ Federal asserts that if the Commission has granted a new renewal 
of the WBBF license, effective on or about June 1, 1957, it protests the 
grant of such renewal and demands a hearing on such application. No 
renewal of license of Station WBBF has been granted by the Commis- 
sion other than that of May 20, 1954. 
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the factual situation." It is asserted that it is clear from the protest 
and the exhibits attached thereto that "Federal never asked and never 
desired permission to rebroadcast programs of Station WBBF" but 
rather desired to rebroadcast "programs which were paid for or owned 
by sponsors and in which WBBF had no property rights or interests". 
We believe that it is unnecessary to reword our statement of the facts 
in the manner requested by Federal. We think that the scope of the 
inquiry before us is apparent from the orders entered herein, from the 
decision of the Court of Appeals, and from our Memorandum Opinion 
and Order of May 29, 1957. 
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12. The parties to this proceeding were permitted, under the 
Commission's order designating the WBBF application for renewal of 
license for oral argument, to file briefs or memoranda of law to and 
including the date of oral argument. WBBF filed its brief with the Com- 
mission on the day of oral argument. Neither Federal nor the Broadcast 
Bureau chose to file briefs or memoranda of law. Oral argument in this 
proceeding was held before the Commission en banc on July 12, 1957. 
During Federal's rebuttal argument an event transpired which precluded 
the completion of such argument. In view of the unusual situation, the 
parties to the proceeding agreed that Federal should be permitted to file 
a supplemental memorandum in completion of its rebuttal argument. 
Pursuant thereto, Federal filed with the Commission, on August 7, 1957, 
its "Brief for Protestant in lieu of Oral Rebuttal." 

13. Our attention will now be directed to the oral argument and to 
the matters arising therein and in the related briefs which require our 
determination. It is to be recalled that in our order designating WBBF's 
renewal application for oral argument, we stated that oral argument 
would be heard "on the question whether, if the facts alleged in the pro- 
test were to be proven, grounds have been presented for setting aside 
the grant of said aplication. ©/ So that the bounds of our decision may 
be described, it will be helpful to refer briefly to our conclusions in 
denying in the first instance Federal's protest, and to the Court's opinion 
on these particular points. On the basis of pleadings before it in con- 
nection with the protest, the Commission determined that no requests to 
rebroadcast programs had been made of the present owner of Station 
WBBEF since August 26, 1953, the date of grant of the transfer applica- 
tion, and that such deficiency could not be cured after the expiration of 
the statutory period of protest by indicating that such a request had been 
made.2/ With respect to allegations concerning the existence of com- 
bination sales 


8/ We have at an earlier point in our decision herein disposed of 


Federal's contention that the oral argument should not be restricted to 
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the "facts alleged in the protest" (see paragraph 8, supra). | 

9/ Inan earlier proceeding, i.e., at the time of granting the transfer 
application, Federal was advised by letter that WBBF's (then WARC) 
refusal to allow rebroadcast privileges did not contravene the Commis- 
sion's Rules or the Communications Act. 


[156] 
rates, the Commission had stated that no facts were presented which 
would warrant designation of the renewal application for hearing, and 
that the discount arrangement did not violate any federal law or public 
policy. Upon appeal, the Court noted that after the transfer application 
was granted, the new owners of WBBF had resisted vigorously all of 
Federal's attacks on the transfer, and nowhere showed any inclination 
to grant any rebroadcast privileges to Federal. The Court then stated, 
"Under the circumstances, Federal's failure to allege a demand on and 
refusal by the new owners was hardly a 'lack of particularity.'"’ With 
respect to the Commission's position on the rebroadcast and discount 
arrangement matters, the Court stated as follows: 
"But lack of actual violation of law or regulation is not decisive: 
the question is whether the alleged conduct is contrary to the pub- 
lic interest, or otherwise demonstrates unfitness of the licensee. 
Cf. Mansfield Journal v. Federal Communications Commission, 
supra note 2. The Commission should approach the matter in that 
light. Only if it is clear from the face of the protest, taking all 
the protestant's allegations as true, that there is no real merit in 
protestant's position or substantial possibility that a hearing will 
reveal merit, should the protest be rejected without a hearing." 
14. As we understand the Court's opinion, we believe it is un- 
necessary to repeat our determination that refusal to allow rebroadcast 
privileges and the combination sales-discount arrangement do not contra- 
vene Federal law or public policy, the Communications Act, or the Com- 
mission's Rules and Regulations for the Court has not disturbed our 


determinations in this regard. In any event, we adhere to them. There 
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is to be determined, however, "whether the alleged conduct is contrary 
to the public interest, or otherwise demonstrates unfitness of the licensee." 
We will consider first, in this connection, the facts alleged in Federal's 
protest which are directed to the rebroadcast aapeet ae! Federal desires 
"to rebroadcast on its Station WSAY the signal of Station WBBF in the 
case when the facilities of the Station are hired or purchased, either 
directly by a sponsor, or sponsors, or their agencies, or indirectly 


through the 


10/ It has been mentioned, that Federal did not request rebroadcast 


privileges of the new owners of WBBF until after the denial of the pro- 
test herein. The Court pointed out, however, that the new owners of 
WBBF had resisted vigorously all of Federal's attacks on the transfer, 
and nowhere showed any inclination to grant any rebroadcast privileges 
to Federal. Thus, for our purposes, the request which it is appropriate 
for us to consider is that made to the former licensee of Station WBBF. 
See also footnote 4 supra. 
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facilities of a network, when the signal is broadcasting the program or 
programs of a sponsor, or sponsors, which desire, or may desire their 
programs rebroadcast by Station WSAY and when Station WBBF does not 
have any property right in the sponsor's program." This constitutes the 


request for rebroadcast privileges 22/ The reply to this request states, 


in part, as follows: 
"In view of the blanket, unqualified, unspecific, and unlimited 
nature of your request, and the absence of such pertinent informa- 
tion as the particular programs which you wish to rebroadcast, 
the time when you wish to carry them, the terms and arrangements 
which you are willing to offer, etc., we cannot determine that the 
public interest would be served by granting your request. "22/ 
On the basis of this refusal to grant rebroadcast privileges in the man- 
ner requested, Federal requested that an issue be prescribed to deter- 
mine whether such refusal militated against the operation of WBBF in 


the public interest.| We are of the opinion that WBBF's conduct in 
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refusing to grant rebroadcast privileges in the form requested is neither 
contrary to the public interest, nor does it demonstrate unfitness on the 
part of WBBF to be a licensee. In reaching this conclusion, we have 
several considerations in mind which we will detail hereinafter. It is to 
be observed, first, that Section 325(a) of the Communications Act of 1934, 
as amended, provides in pertinent part that "nor shall any broadcasting 
station rebroadcast the program or any part thereof of another broad- 
casting station without the express authority of the originating station." 
In implementation of Section 325(a), Section 3.121(b)E3/ of the Commis- 
sion's Rules provides, in substance, 


11/7 Exhibit No. 2 of Federal's protest indicates that the formal request 
further states that "It is further understood that WSAY is not requesting 
- - - permission to rebroadcast the signal . . . when it is broadcasting 
sustaining programs, the talent or transcription cost of which is paid 
for, by the station, or a network furnishing the program material, and 
where on such programs, no major portion of the talent or transcription 
cost is defrayed or paid for, by any other person, corporation or organi- 
zation, which desires or may desire WSAY to rebroadcast their pro- 
grams.'' Federal stated (Exhibit No. 8 to protest) that "It is necessary 
that we have blanket permission for all sponsors’ programs since we 
intend to negotiate with all of them for the rebroadcasting of their pro- 
grams, and we must be able to assure them that their programs can be 
rebroadcast as far as your station is concerned, before we can proceed 
further in our negotiations with the sponsors for the rebroadcast of their 
program." 

12/ Subsequently, Federal offered to "negotiate with . . . [WARC] for 
any remuneration which you feel you should receive for the services 
which you would afford us and for which you are not already paid by the 
sponsors of these programs.'"' WARC, Inc. replied to Federal's letter 
on January 10, 1953, stating that "In view of your threat to bring suit 
unless your unreasonable demands are immediately satisfied, it does 
not appear that any useful purpose would be served by further corre- 
spondence between us." 

13/ Formerly, Section 3.191. 
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that the licensee of a standard broadcast station may, without further 
authority of the Commission, rebroadcast the program of another such 


station, provided, the Commission is notified of the call letters of each 
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station rebroadcast and the licensee certifies that express authority has 
been received from the licensee of the station originating the program. 

15. It is pertinent to observe that with respect to the matter of 
rebroadcasting in general the Commission issued a Report and Order 
(FCC 52-464) on May 15, 1952 in which, among other things, it inter- 
preted the meaning of the term "originating station" in Section 325(a) of 
the Communications Act of 1934. The Commission determined that Sec- 
tion 325(a) should be interpreted as providing that no program may be 
rebroadcast without the consent of the station whose radio signals are 
received, and transmitted either simultaneously or at a later time, even 


in those situations where property rights in the program material may 


rest elsewhere 2” In said Report and Order, the Commission amended 


pertinent provisions of its Rules to require that refusals of authority to 
rebroadcast programs be reported by the station to the Commission, 
such report to include the reason, or reasons, for denial of the request. 
In this connection, the Commission stated that "A refusal either by a 
network affiliate, or a non-network station, to permit a rebroadcast 
where based upon no reasons at all, or upon unreasonable grounds, may 
well constitute conduct going to the qualifications of a licensee to oper- 
ate in the public interest." In a subsequent order (FCC 52-1372, 9 RR 
350), released October 30, 1952, the Commission deleted the reporting 
requirements. The Commission stated therein that ". . . the same pur- 
poses may be achieved by leaving it to the Commission to request ex- 
planatory statements from licensees in situations in which complaint is 
made by another licensee of an alleged refusal to permit a rebroadcast." 
The Commission stated, further, that determinations as to whether 
refusals are justified or unjustified will depend upon the facts of partic- 
ular cases, and upon an evaluation of such factors as "whether licensees 
of stations . . . act in concert with each other or with other interests 
in refusing rebroadcast requests, whether requesting stations serve the 
same or a different area as the station whose program they wish to re- 


broadcast, whether the request is for permission to carry a simultaneous 
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rebroadcast or to rebroadcast a program at some subsequent date, 
whether the requesting station has indicated a willingness to pay a reason- 
able share of the legitimate costs of the originating station, whether or not 
other persons having interests in the program have requested or agreed 
to the rebroadcast, and whether the program concerned has public service 


aspects that make its wide disseminating to the public clearly desirable."2°/ 


14/7 The Commission pointed out that Section 325(a) does not purport to 
alter or define the property rights in program material, and that to the 
", . . extent that Section 325(a) may no longer accurately reflect present 
conditions or effectively carry out the original intent of Congress, the 
amendment of the section, or its repeal insofar as it pertains to rebroad- 
casts, is a matter requiring legislative action." 

15/ On May 15, 1953, the Commission released an order (FCC 53-569) 
denying petitions for reconsideration of the October 30, 1952 order. 
Among other things, the Commission denied therein a proposed amend- 
ment to the rules to provide, in substance, that consent for a rebroadcast 
cannot be denied, where some one other than the station whose consent 

is requested, or a network with which it is affiliated, has paid the major 
costs of preparing and producing the program in question. 
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16. With this as background, we turn to the matters advanced by 
Federal in oral argument and in its brief submitted in lieu of oral re- 
buttal. Federal argues, in substance, that WBBF's actions demonstrate 
its lack of "qualifications of a licensee to operate in the public interest" 
for WBBF has declined without good reason to consent to the rebroad- 
cast of programs "in which it has no proprietary interest.'"" We have 
carefully considered Federal's arguments in this connection, and upon 
our consideration thereof we conclude that the conduct of WBBF with 
respect to the allegations concerning rebroadcast privileges is not con- 
trary to the public interest, nor does it otherwise demonstrate unfitness 
on the part of WBBF to be a licensee of this Commission. In this con- 
nection, it is appropriate to make certain observations with respect to 
the circumstances surrounding the request for rebroadcast privileges. 


No showing has been made that WBBF has acted in concert with another 


ad 
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station, or other interests, in refusing the instant rebroadcast request. 
Federal's station serves the same area as WBBF, i.e., both stations are 
located in Rochester, New York. Federal's rebroadcast request does 
not specify whether the request is for permission to carry a simultaneous 
rebroadcast or to rebroadcast a program at some subsequent time. Be- 
cause of the blanket nature of the request no showing has been made with 
respect to whether or not other persons having interests in the program 
have requested or agreed to the rebroadcast. In this latter connection, 


we recognize that Federal takes the position that before it makes such 
requests it must have the blanket permission of WBBF. Nor does Fed- 


eral's request for rebroadcast privileges indicate whether the program 


concerned has public service aspects that make its wide disseminating 
to the public clearly desirable. The foregoing matters are factors which 
are material to the question of whether a refusal to grant rebroadcast 
privileges is justified or unjustified 2°/ WBBF's refusal to grant re- 
broadcast privileges was based principally upon the "blanket, unqualified, 
unspecific, and unlimited nature" of the request made by Federal, and 
the "absence of such pertinent information as the particular programs 
which you wish to rebroadcast, the time when you wish to carry them, 
the terms and arrangements which you are willing to offer ... ." In 
these circumstances, we believe that WBBF was justified in its refusal 
to grant rebroadcast privileges. Apart from the fact that Section 325(a) 
makes no distinction as to where the property rights to particular pro- 
grams may lie, we fail to see in what manner WBBF would be acting in 


furtherance of the public interest 


16/ The situation is in no way improved insofar as protestant is con- 
cerned by its willingness to negotiate (letter dated December 30, 1952) 
with WBBF with respect to remuneration for rebroadcast privileges, a 
proposal which WBBF in effect refused in view of protestant's "threat 

to bring suit'' unless its demands were satisfied (letter dated January 10, 
1953). The proposal to negotiate suffers from the same defects already 
discussed since it was explicitly related to and repeated the demand for 
blanket authority in the terms heretofore discussed. 
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[ 160] 
by acceding to a request for "blanket permission" to rebroadcast pro- 


ay 


grams in which WBBF may have no proprietary interest. 
we are of the view that to hold that Section 325(a) encompasses blanket 


requests for rebroadcast privileges would be seriously inconsistent with 


Moreover, 


our previous interpretations of that section1°/ In refusing the broad 
request made by Federal, WBBF has not rendered unavailable to the 
public (or such portion thereof as might listen to WSAY and not to 
WBBF) a program having such public service aspects as to make its 
wide dissemination to the public clearly desirable. In our opinion, be- 
fore a question may be raised seriously that a station is not operating 
in the public interest evidence of a refusal to permit rebroadcast privi- 
leges must indicate, inter alia, that the refusal is based on no reasons 
at all or upon unreasonable grounds, and is directed to a program or 
programs having such public service aspects as to make its wide dis- 
semination to the public clearly desirable. 

17. The second aspect of the protest to be considered is whether 
the combination sales-discount arrangement obtaining between station 
WBBF and WGVA constitutes conduct contrary to the public interest, or 
conduct which otherwise demonstrates unfitness of the licensee. As 
noted hereinabove, pursuant to Section 309(c) of the Communications 
Act of 1934, as amended, we ordered oral argument to determine 
whether "if the facts alleged in the protest were to be proven", grounds 
have been presented for setting aside the grant of the WWBF [ sic] 
renewal of license application. Consequently, the facts alleged by Fed- 
eral in support of its protest are assumed to be true. The facts which 
have been alleged are these: That WBBF and WGVA, which are com- 
monly owned, offer advertisers a combined advertising rate with a 25% 
discount when an identical frequency of schedule is purchased on both 
stations provided a minimum of 52 announcements or 26 programs are 
ordered for each station; that there is an appreciable overlap of the 
0.5 mv/m contours of Station WBBF and WGVA; that as a result of the 
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combination sales policy, the listening public situated in the overlap 


area has received identical programs from 


17/ Counsel for Federal stated at the oral argument herein, in re- 


sponse to a question, that Federal desired to rebroadcast the programs 
of WBBF on a delayed basis. Counsel further stated as follows: 


". . . it should not be concluded that Federal wishes to rebroad- 
cast all of the programs, or even a great many of them, but there 
are some programs for which there is a substantial public interest, 
and sometimes you have programs which cannot be heard by all of 
the people who should hear it at one given time, and WSAY, under 
those circumstances, and on those conditions, would like to be 

free to go to'the persons who do own it, who do have an interest in 
it, and who can grant effective permission; but there is an initial 
stumbling block. Before that can be done, there must be clearance 
from the so-called originating station." 


18/ See our previous discussions herein with respect to certain orders 
in connection with the question of rebroadcast privileges. (paragraph 15). 
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two different stations?’ ; and that as a result of this policy, Federal 


has lost two advertising accounts. In contrast, it is important to note 
certain things which have not been alleged. Federal has not asserted 
that an advertiser is required to advertise over both stations in order 
to use one20/ and has alleged no other facts tending to establish the 
unfairness of the combination rate practice. 

18. The balance of protestant's contentions, while couched in the 
form of factual allegations, are essentially argument and characteriza- 
tion rather than fact. Into this category fall the statements that WBBF 
and WGVA are guilty of an "abuse of a lawful advantage" and that the 
combination sales policy is unfair competition and is destructive of the 
right of competitors of WBBF in Rochester to sell their stations ina 
free market. 

19. The Commission's previous determination that the discount 
arrangement violates neither applicable laws nor any rules or regula- 
tions of the Commission has been referred to. For much the same 


reasons that dictated that conclusion, we are of the opinion that the 
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arrangement is not contrary to the public interest. As before, a signi- 
ficant point is that an advertiser is not required to purchase time on 
both stations in order to obtain the coverage desired over one station. 
Militating further against an adverse finding is the fact that the discount 
applies only when quantity advertising purchases are made on both sta- 
tions and in the context of a situation in which 0.5 mv/m contours over- 
lap to an appreciable degree. The frequency requirement and the over- 
lap of primary service areas tend to establish the reasonableness and 
fairness of the arrangement rather than the contrary. To reiterate 
then, the facts alleged do not tend to establish injury to the public interest. 

20. In arriving at this conclusion, the Commission has not over- 
looked the allegation that protestant has lost advertising revenue because 
of competition with the applicant. However, as Federal recognizes, 
"Economic loss as a result of competition between radio stations is not, 
without more, a matter calling for intervention by. the Commission." 
It is Federal's position, of course, that the fact of economic loss pre- 
sents a question of concern to the Commission ". . . when it results 


from competition that was made possible only by the abuse of 


19/ In this connection it is pertinent to note that WBBF, in its opposi- 
tion to Federal's protest, stated that WBBF is affiliated with the Mutual 
Network and that WGVA is affiliated with American Broadcasting Com- 
pany. WWBF [sic] stated further that local programs, except for a 
regional baseball network series, are not duplicated on both stations. 
Neither in the oral argument nor in its brief submitted in lieu of oral 
rebuttal did Federal dispute the statements thus made by WWBF [ sic] 
nor has it supported with any specific factual allegations its charge that 
identical programs are carried by both stations. 





20/ Moreover, Federal has not contradicted the statement made by 
WEF at oral argument that such combined advertising is not required. 
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a lawful advantage which one of the two broadcasters enjoys . . .", but 
this does not alter our conclusions in the instant case. Protestant has 
alleged no facts, other than those already discussed to establish the 


combination discount arrangement is an "abuse of lawful advantage." 
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Such a characterization does not become justified solely because a 
competitor will suffer economic loss. 

21. It should be understood clearly that the conclusion arrived at 
here is limited to the particular facts alleged in this proceeding. 
Where joint rates and discounts are involved, factual changes may sub- 
stantially alter the acceptability of the arrangement in terms of the 
public interest, and, consequently, it is necessary to pass judgment on 
a case-to-case basis. All we are called upon to decide in the instant 
case is whether, assuming the facts alleged to be true, "grounds for 
setting aside the grant'’ exist, and the Commission concludes that on the 
facts of this case, no such ground has been presented. 

22. In view of the foregoing, we conclude that even if the facts 
alleged in the protest were to be proven no grounds have been presented 
for setting aside the grant of renewal application of WBBF, Inc. We 
think that it is evident from our extended discussion herein, "that there 
is no real merit in protestant's position or substantial possibility that 
a hearing will reveal merit."" There is, therefore, no need for an evi- 
dentiary hearing in this matter. 

23. Accordingly, IT IS ORDERED, This 12th day of March 1958, 
that the subject protest IS DISMISSED; and IT IS FURTHER ORDERED 
that our action of May 20, 1954 granting the application of WBBF, Inc. 
for renewal of license IS AFFIRMED, and the proceeding herein is 
terminated. 

FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris 
[SEAL] Secretary 


Released: March 14, 1958 





27 
[ Filed April 14, 1958] 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


April 1958 Term 


FEDERAL BROADCASTING SYSTEM, INC., 


) 
Appellant 

Vv. ) Appeal No. 14, 418 
) 
FEDERAL COMMUNICATIONS 
COMMISSION, ) 
Appellee ) 


NOTICE OF APPEAL 


Notice of Proceedings Appealed From 


This appeal is from the final dismissal, and refusal of the Federal 
Communications Commission to allow a hearing on a protest filed pur- 
suant to Section 309(c) of the Communications Act of 1934, as amended. 

As authorized by Section 309(c) of the Act, the protest here involved 
had been filed by Federal Broadcasting System, Inc. (Federal) against 
the Commission's action of 20 May 1954, which granted, without hearing, 
the request of WBBF, Inc. for renewal of its license of AM Radio Station 
WBBF (formerly WARC), Rochester, New York. Federal is the licensee 
of WSAY in Rochester. 

On the same 20 May 1954, the Commission denied (order of FCC- 
54-655) Federal's petition for reconsideration of the Commission's 
action of 26 August 1953. On the said 26 August 1953, the Commission 
had approved, over the objection of Federal, and without a hearing, the 
transfer of control of the corporate stock of the licensee of the radio 
station hereinbefore first mentioned which was then known as WARC but 
is now known as WBBF. The former licensee was WARC, Inc. The 
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control of WARC, Inc. was acquired by Star Broadcasting Company, Inc., 


the licensee of Am radio station WGVA in Geneva, New York. 

While attacking the renewal of the WBBF license (Docket No. 
12033) Federal'’s protest (filed 18 June 1954) of the actions taken by the 
Commission on 20 May 1954, placed express reliance on specifically enu- 
merated documents in the transfer proceedings (file #TC-1518; see para- 
graph 16 of the Protest) and inter alia asked relief from "the combina- 
tion sales policy of Station WBBF and Station WGVA" which was possible 
only because the Commission had approved transfer of control. 

On 16 July 1954, the Commission dismissed Federal's protest and 
Federal appealed to this Court, specifying as the two major issues, the 
refusal of WBBF to permit "rebroadcast of sponsors’ programs" and 
the combination sales policy of WBBF and WGVA. This Court reversed 
and remanded, 97 U.S. App. D.C. 293, 231 F. 2d 246. 

More than a year after this Court's reversal, the Commission held 
oral argument (on 12 July 1957) upon issues as to which Federal took 
objection as being improperly narrow, artificial, and inconsistent with 
this Court’s ruling. Eight months after oral argument, the Commission 
dismissed Federal's protest. The ''Decision'' was released 14 March 
1958. This appeal directs itself to that action of 14 March 1958. 


Reasons on Which Federal Intends to Rely 


It is Federal's intention to rely. on the following enumerated prop- 
ositions as grounds upon which this Court should reverse the action of 
the Commission and direct, either that there be further proceedings or 
that the hearing which Federal has so long sought be granted with reason- 
able dispatch. 

1. The Commission erred as a matter of law in refusing or fail- 
ing to respect the specific instruction of this Court regarding the issue 
that was to govern the granting or denying of a hearing; thus, this Court 
had said:- 
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"* * *, [T]he question is whether the 
alleged conduct is contrary to the public interest, 
or otherwise demonstrates unfitness of the licen- 
see, * * *, Only if it is clear from the face of 
the protest, taking all the protestant's allegations 
as true, that there is no real merit in protestant's 


position or substantial possibility that a hearing 


will reveal merit, should the protest be rejected 

without a hearing." (97 U.S. App. D.C. at 297, 

underscoring added). 
Federal relied upon the above statement by this Court in opposing the 
Commission's order of 29 May 1957, which specified the issue as follows: - 


"[ W]hether, if the facts alleged in the 
protest were to be proven, grounds have been 
presented for setting aside the grant of said’ 
application." 
It was on arbitrary and capricious grounds that the Commission adhered 
to the narrow and technical issue it had specified on 29 May 1957, above 
quoted. In adhering thereto, the Commission declared: - 
"* * *, It is evident, however, that this 
relief [ modification in the issue to govern the 
oral argument so as to conform to the issues 
as specified by this Court] is neither appropri- 
ate nor warranted, for we have ordered oral 
argument ‘on the question whether, if the 
facts alleged in the protest were to be proven, 
grounds have been presented for setting aside 
the grant of said application’ * * *," (Para- 
graph 8, Decision of 14 March 1958 - under- 
scoring added). 

2. The Commission erred in concluding that issues respecting 
transfer of control of WARC, Inc. (now WBBF, Inc.) were no longer 
before it. It was arbitrary and capricious for the Commission to ex- 
clude that issue; and, by so doing the Commission has approved the 
transfer of control of a corporate licensee without hearing facts or 
arguments impinging upon the public interest, convenience, and neces- 
sity of such a transfer, despite full and lawful notice that such transfer 
was contrary thereto; and, it has reached such conclusion upon purely 


technical grounds. 
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3. The Commission's action of 29 May 1957, in refusing to post- 
pone the effective date of the renewal of the WBBF license, was arbi- 
trary and capricious in that it rested upon a finding which the Commission 
legally could not, and factually did not, make (see paragraph 10 of the 
Decision released on 14 March 1958), defending itself on the ground that 
no matter what it had or had not concluded, the result would be the same. 

4. The Commission erred in saying (see paragraph 14 of the De- 
cision of 14 March 1958) that it had heretofore determined that "refusal 
to allow rebroadcast privileges and the combination sales-discount 
arrangements [WBBF/WGVA] do not contravene Federal law or public 
policy, and Communications Act, or the Commission's Rules and Regula- 
tions;"’ indeed, the record shows that no such determination has been 
made; further, such a determination would be arbitrary and capricious 
and contrary to law, and would be contrary to public interest, convenience, 
and necessity by perpetuating a condition in that area dangerous to the 
continued presentation of high quality broadcasts. 

5, The Commission arbitrarily and capriciously ruled that an 
“originating station" has the right to consider the public interest of a 
program in which it has no economic interest in determining whether 
another broadcast station should be permitted to rebroadcast that pro- 
gram -- such ruling clearly invests the so-called “originating station" 
with power of censorship, contrary to law (section 325 of the Act); and, 
by reserving the right to review the same, the Commission also sets it- 
self up as a censor, which is contrary to law and public policy; and, 
the Commission has unlawfully invited such originating stations to ask 
for additional payment for the rebroadcasting of programs in which they 
have no economic interest and for the broadcasting of which they have 
already been paid; the law, however, prohibits such second charging. 

6. The Commission arbitrarily and capriciously, and contrary 
to the ruling of this Court (see 97 U.S. App. D.C. at 297, and footnote 
2a), has relied upon a self-serving allegation of WBBF, Inc. as to the 


"reasonableness" of the joint WBBF/WGVA rate (see paragraph 17 of 
Decision of 14 March 1958) and the Commission has steadfastly, arbi- 
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trarily, capriciously, and unlawfully, declined to examine or hear 
Federal'’s plea of economic injury, notwithstanding that it has been clear- 
ly alleged that the harm inflicted upon Federal relates directly to its 
continued economic ability to continue to present the best possible pro- 
gram in its service area, wherefore, the Commission unlawfully has 
failed to exercise its power in behalf of the public interest, convenience, 
and necessity. 

7. The Commission arbitrarily and capriciously contradicts its 
own Self in its effort to uphold WBBF, Inc. by finding (see quoted portion 
in paragraph 6 of Decision of 14 March 1958) that the WBBF/WGVA 
service areas have no substantial overlap, whereas later (see paragraph 
19, ibid) the Commission finds (from an allegation it was not free to 
even consider ) that because there was an "appreciable" overlap, the 25% 
discount as a joint rate was reasonable. 

8. That to the extent the Commission relies upon its Report and 
Order respecting rebroadcasting (see paragraph 15 of the Decision of 14 
March 1958), it is relying upon an arbitrary and capricious report, order, 
rule, or regulation which is contrary to law and violative of Section 325(a 
of the Act; and, the criteria outlined by the Commission for determining 
whether a refusal to allow rebroadcasts is an unreasonable one, are 
criteria that are unreasonable, arbitrary, capricious, and inconsistent 
with law, contrary to public policy, and ignore consideration of public 
interest, convenience, and necessity. 

9. The Commission has arbitrarily and capriciously assumed 
that the 1956 amendments to Section 309(c) of the Act, are to be retro- 
actively applied in this case, without even allowing Federal to be heard 
on that issue and despite the fact that this Court expressly ruled that the 
"questions" raised by such a view “should be dealt with in the first 
instance by the Commission" (97 U.S. App. D.C. at 298), and to re- 
solve such an issue by the slight-of-hand technique employed by the 
Commission is contrary to minimal standards of administrative due 
process and constitutes a clear abuse of authority. 


/s/ Charles F, O'Neall 
[ Certificate of Service] Attorney for 


Federal Broadcasting System, Inc. 
* * * 
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[ Filed June 26, 1958] a 
PREHEARING STIPULATION a 
a 
I. Counsel for Appellant, Appellee and Intervenor hereby stipulate ~ 
that the issues presented by the above-entitled case are as follows, it o 


being agreed that the parties do not concede the correctness of any factual < 





or legal premises which may be implicit in the formulation of the ques- 
tions: | 

1. Whether the Commission erred in applying the 
1956 amendments to Section 309(c) of the Communica- 
tions Act to the instant proceedings; or, if such amend- 
ments are applicable, was it error for the Commission 
to limit oral argument to a discussion of facts alleged 
in the protest? 

2. Whether the Commission erred in ruling that 
issues relating to the transfer of control of WARC, Inc. 
(now renamed WBBF, Inc.) were no longer before it? 

3. Whether the Commission erred in concluding 
that it was "necessary to the maintenance of an exist- 
ing service" to make the renewal of the WBBF license 
immediately effective? 

4, Whether the Commission erred in not evaluat- 
ing WBBF's refusal to consent to the rebroadcast of 
sponsor's programs in terms of public policy, the 
Communications Act, and/or considerations of public 
interest, convenience, and necessity. 

3. Whether the Commission erred in construing 
the term “originating station" in Section 325(a) of the 
Act as applying to licensees who receive in full the 
payment they require of the sponsor and/or owner of 
the original broadcast material. 

6. Whether the Commission's interpretation of 


Section 325(a) of the Act violates the prohibition against 
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censorship (Section 326), the rule against double 
payment [Section 506, especially subpart (b)(3)], 


or is otherwise arbitrary, capricious, or erroneous. 


7. Whether the Commission erred in refusing 
a hearing to the appellant on the following grounds: - 

(a) Acceptance of the defensive declarations | 
of WBBF, Inc., as to the "reasonableness" of the 
joint WBBF/WGVA rate: 

(b) Regarding the WBBF/WGVA overlap as 
both unsubstantial and appreciable (cf. paragraphs 

6 and 9 of Decision of 14 March 1958); and 

(c) Concluding. sub silencio, that appellant 
should not be allowed to prove that the competi- 
tion resulting from the WBBF/WGVA joint rate 
constituted a threat to the continued economic 
ability of WSAY to program superior material in 
the public interest. 

8. Whether the Report and Order (FCC 52-464) 
of 15 May 1952, as amended October 30, 1952, is arbi- 
trary, capricious, unreasonable, and contrary to law 
[ especially Section 325(a) of the Act] and public policy, 
and/or inconsistent with considerations of public 
interest, convenience, and necessity. 

9. Whether the Commission followed acceptable 
procedure in resolving the question as to whether the 
1956 amendments to Section 309(c) of the Act could 
lawfully be applied to the instant proceedings. 


II. Appellee and Intervenor reserve the right to argue that one or 
more of the issues stated above are not properly before the Court. 


Itl. Counsel for all the parties further stipulate: 
1. Appellant will serve and file its brief on or 
before September 8, 1958; Appellee and Intervenor 
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will serve and file their briefs on or before October 
13, 1958; and Appellant will serve and file its reply 
brief, if any, on or before October 31, 1958. 

2. References may be made by the parties to 
Such portions of the record in the instant appeal 
which may have been printed in the Joint Appendix 
in Federal Broadcasting System, Inc. v. Federal 
Communications Commission, Case No. 12, 494. 
Appellant will undertake to supply to the Court for 
its convenience three (3) additional copies of the Joint 
Appendix in Case No. 12, 494. 

3. Onor before November 13, 1958, there will 
be filed an additional Joint Appendix which shall be 
designated "Supplemental Joint Appendix" relating to 
the proceedings in the instant appeal which have not 
been printed previously in the Joint Appendix in Case 
No. 12,494. References to portions of the record 
which have been printed in the Joint Appendix in Case 
‘No. 12,494 shall be to the page numbers of such Joint 
Appendix and shallbe citedasJ.A. _. Other 
references to'the record appearing in the various 
briefs of the parties shall be to the page numbers in 
the original record certified to this Court in this instant 
appeal. In the printing of the Supplemental Joint Ap- 
pendix there will be set forth, in addition to the consec- 
utive numbering of the pages of the Supplemental Joint 
Appendix, the original record page numbers in bold 
type and indented in a manner which will render it 
convenient for the Court to locate the pages referred to 
in the briefs. 
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Respectfully submitted, 


Richard A. Solomon 
Assistant General Counsel 
Federal Communications Commission 


Charles F. O'Neall 
Counsel for Appellant 
Federal Broadcasting System, Inc. 


Vernon L,. Wilkinson 
Counsel for Intervenor 
WBBF, Inc. 


June 25, 1958 


[ Filed June 26, 1958] 
Before: Burger, Circuit Judge in Chambers. 


ORDER 

Upon consideration of the prehearing stipulation submitted by the 
parties to the above case, it is 

ORDERED that the prehearing stipulation be approved and that the 
Clerk be, and he is hereby, directed to file it forthwith. 

It is FURTHER ORDERED that the prehearing stipulation be 
printed in the joint appendix and shall control further proceedings in this 
case unless modified by further order of this court. 

Dated: 6/26/58 
(Initialed) WEB 
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[ Filed December 16, 1958] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14, 418 September Term, 1958 


Federal Broadcasting System, Inc., 
Appellant, 


Vv. 


Federal Communications Commission, 
Appellee, 


WBBF, Inc., 
Intervenor. 


Before: Prettyman, Chief Judge, in Chambers. 
ORDER 


Upon consideration of appellee's motion to amend the prehearing 
stipulation by extending the time for filing briefs and the joint appendix, 
and it appearing that appellant consents, it is 

ORDERED that the time for filing briefs and the joint appendix is 
extended as follows: 

Appellee's brief shall be filed by December 24, 1958; 
Appellant's reply brief shall be filed by January 12, 1959; 
The joint appendix shall be filed by January 24, 1959. 


Dated: December 16, 1958 





